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PREFATORY NOTE 

It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U. 8. C. 1940 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a 
et seq.). These statutes are now administered by the War Food Admin- 
istration created by Executive Order No. 9334, April 19, 1943 (8 F. R. 
5423). 

__ The decisions published are numbered serially, in the order in which 

they appear herein, as “Agriculture Decisions”. They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court decisions 
will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and annual 
bound volumes of the decisions will be available through the Superin- 
tendent of Documents, U. 8. Government Printing Office, Washing- 


ton, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 512) 
In re C. J. Wietanp & Son Damy Propucts Company, Inc.* AMA Doc. No. 41-13. 
Decided December 14, 1943. 


Variation in Total Butterfat between Tests of Stirred 
and Unstirred Milk—Overpayments 


Where petitioner claims that for a period of 19 months it overpaid its producers 
for butterfat and made overpayments to producer-settlement fund for “excess 
shrinkage,” and the claim is based on a study made by the market administra- 
tor’s office for 17 days subsequent to the period involved, the result of which 
study showed a percentage of variation in total butterfat between tests of 
stirred and unstirred milk, it is held that since the composite samples were 
taken by the petitioner, for which the market administrator is not responsible, 
and the market administrator used the generally recognized and practical 
Babcock method in testing samples, and petitioner failed to sustain the burden 
of proof as to the applicability of the study to the preceding period, it cannot 
be said, as a matter of law, that the percentage variation in total butterfat in 
the 17-day study existed during the preceding 18-month period, and, therefore, 
the relief requested by the petitioner is denied. 


Mr. J. H. Silver, of Chicago, Illinois, for petitioner. Messrs. G. Osmond Hyde and 
Jesse L. Cook for Food Distribution Administration. Mr. Glen J. Gifford, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On June 22, 1942, C. J. Wieland & Son Dairy Products Co., Inc., the 
petitioner, filed a petition under section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 (7 
U. 8. C. 1940 ed. 601 et seq.), seeking to have a credit of $13,222.58 
established in its favor by the market administrator of Order No. 41,7 
regulating the handling of milk in the Chicago, Illinois, marketing 
area. Wieland is a handler subject to the order issued under the act. 

Under the order, handlers report monthly to the market adminis- 
trator the volume of milk received from producers and its butterfat 
content. For milk testing more than 3.5 percent, the handler pays a 
premium directly to the producer. Handlers also report the disposi- 
tion of milk and butterfat. Any butterfat not accounted for by a han- 
dler, in excess of 2 percent of receipts from producers, is called “excess 
shrinkage” or “excess shrink,” and is required to be accounted for as 
used in Class I milk. Since handlers pay their producers directly only 
the uniform price, subject to location and butterfat differentials, the 
value of this Class I milk is used in computing the handler’s obliga- 
tions to the producer-settlement fund. Any butterfat reported as 
disposed of in excess of reported receipts from producers is called 
“overrun.” 


- Appeal dated January 3, 1944, pending in the District Court of the United States for the 


Eastern District of Wisconsin, Civil Action No. 1835.—-Hd. 
1 The order effective during the times pertinent here is found in 7 CFR, 1939 and 1940 Supps., 


901 et seq. 


~~ 
‘ 
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Wieland claims that for a period of 19 months, from September, 
1939 to March, 1941, inclusive, it overpaid its producers for butterfat 
and made overpayments to the producer-settlement fund for “excess 
shrinkage.” This claim is based upon a study made by the market 
administrator’s* office for 17 days in 1941, extending from April 23 to 
July 2, which showed that, for the 17 days, the number of pounds of 
butterfat shown by samples taken from the milk unstirred averaged 
103.5227 percent of the number of pounds of butterfat shown by 
samples from the milk when stirred. Wieland applies this percentage 
to the prior 19-month period and alleges that, for this period, the 
samples upon which its butterfat receipts were calculated came from un- 
stirred milk; and therefore that it paid its producers for more butter- 
fat than it received and paid the producer-settlement fund for milk 
that it did not receive. 

A hearing upon the petition was held in Chicago, Illinois, on March 
24, 1943. Briefs were filed by Wieland and by the Food Distribution 
Administration. The presiding officer, in his report, recommended that 
the relief requested be denied. Wieland filed exceptions to the re- 
port and oral argument was held before Thomas J. Flavin, Assistant 
to the War Food Administrator, on October 27, 1943. 

Mr. Charles J. Wieland, petitioner’s president, testified at the hear- 
ing that approximately 100 producers were delivering to Wieland’s 
plant in Wheatland, Wisconsin, at the times pertinent here. A thim- 
bleful of milk was taken by Wieland’s employees from each pro- 
ducer’s delivery each day for 15 days. This cumulative or composite 
sample was then turned over to the market administrator’s technician 
for testing. Sometimes the market administrator’s technician took a 
fresh milk sample from a producer’s delivery and tested that to check 
against the results of the test of the composite sample. 

Mr. Wieland explained that he sought to ascertain the reason for 
the excess shrinkage which the petitioner was experiencing in con- 
nection with its reports and accounting to the market administrator. 
He said that he hit upon the theory that perhaps the milk from pro- 
ducers was not being properly stirred before the samples were taken, 
that he went to the plant and took samples of the milk as the samples 
had been customarily taken, that is, without stirring the milk in the 
tank, that he then took a stirrer, stirred the milk thoroughly and took 
another sample, and that he then found a discrepancy between the 
two. He immediately called the market administrator’s attention to 
the situation and asked him if he would send a man up to Wheatland 
to make similar tests on all the farmers several times. The market 
administrator’s technician then made a study on 17 days of each 


* The market administrator is the officer administering the order. 
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producer’s deliveries—testing samples of the milk unstirred and sam- 
ples of the milk stirred—which constitutes the basis of the petitioner’s 
cause of action here. From that time on, the milk was stirred by a 
rod before taking samples until an agitator was installed for mixing 
the milk. Mr. Wieland testified that the identity of the producers 
concerned did not change very much during the times pertinent, and 
that the petitioner’s equipment and method of taking the samples re- 
mained the same. 

Mr. Francis Spachman, accountant for the petitioner, explained 
the calculation of the credit of $13,222.58, which the petitioner seeks 
to have established in his favor. Exhibits were introduced by the 
petitioner which were copies of computations made by the market 
administrator’s office. Exhibit 3 shows that the $13,222.58 figure is 
made up of $2,332.80 calculated as overpaid to the producer-settle- 
ment fund, and $10,889.78 calculated as overpaid directly to producers, 
if the percentage of variation found in the 17-day study is applied 
to the preceding 19-month period. Mr Spachman admitted, however, 
that for several months of the 19-month period, the reports made by 
the petitioner showed overruns and that overruns in 11 of the 19 
months involved would follow if the petitioner were found to have 
overpaid its producers by the percentage shown in the results of the 
17-day study. 

Mr. G. E. Dickson, Chief of the Marketing Service Section, Market 
Administrator’s office, testified as a witness for the Food Distribution 
Administration. He said that his duties were to supervise the activ- 
ities of the milk technicians employed by the market administrator, 
that the duties of the milk technicians are to verify the weights and 
butterfat tests of milk delivered by producers who are non-members 
of cooperative associations, that the technicians are required to verify 
the accuracy of the scales and to see that producers are correctly paid 
by weight, that the general instructions are to test the composite 
samples in cooperation with the handler’s representative, if he is pres- 
ent, that in many cases the market administrator’s technicians do 
all the testing in the handler’s plant of the composite sample, that 
in some plants where the equipment is not adequate to take com- 
posites, the market administrator’s technicians take fresh milk sam- 
ples at periodic intervals during the month and the average is used 
for payment to the producers, that in addition to testing composite 
samples, the technicians are instructed to verify the accuracy of the 
composites by tests of periodic fresh milk samples taken by the teeh- 
nicians and by checking the weigh tank to see if representative sam- 
ples are being obtained. 

On cross-examination, Mr. Dickson said that his technicians test 
in four states where legal requirements vary somewhat, that he em- 
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ployed only licensed testers, that his testers used only the Babcock 
test conducted under O. A. C. methods, and that the recognized au- 
thorities in the agricultural colleges of the four states approved ‘his 
methods. He admitted that his instructions create a responsibility on 
the part of his technicians for determining the correct. weight and 
butterfat. He said also that tests of fresh milk samples were used as 
governing when the handler’s equipment was. not satisfactory or ade- 
quate for taking composite samples, or when it was considered: that 
something had happened to destroy the representativeness of the com- 
posite sample. He stated that he thought the difference between the 
test of the composite and the fresh milk should be within one-tenth of 
one percent for the composite test to govern. He then proceeded >to 
describe the general procedure used in testing conmspesites and’ taking 
fresh milk samples for checking purposes. 

Harold J. Fuss, a milk technician for the market administrator, testi- 
fied that he tested at petitioner’s plant from January 1, 1940 to May 
30, 1940, that on April 23, 1940, in accordance with general instructions 
of his superiors, he took 12 samples from unstirred milk and 12 samples 
from the milk when stirred, and that he found no variation between the 
samples of stirred and unstirred, and that petitioner’s employee was 
not present at the testing although he requested him to remain. On 
cross-examination, he said that the samples were taken from the middle 
of thé weigh tank and that he always used his own dipper in taking 
samples because the plant did not have a dipper large enough to obtain 
samples. He admitted that he did not retain the records of the tests 
on April 23, 1940, because there was no variation in the tests, but did 
report to the market administrator’s office that no variation was found. 

Dr. Harry Pyrenson also testified as a witness. He had been a milk 
technician for the market administrator during the period pertinent 
here. He said that he had visited petitioner’s plant for about a year— 
from June, 1940 until June, 1941. He explained the 17-day study, upon 
the results of which the petitioner bases his complaint. He said that 
he believed he had made similar comparisons between stirred and un- 
stirred milk since he was under general instructions to do that three or 
four times a year, but that there must have been no variance between 
the samples or he would have made a record of the variance. He also 
testified that he saw some spillage of producer milk in the plant. 

Mr. William Morgan, comptroller for the market administrator, testi- 
fied as to the excess shrinkage for petitioner for the months following 
the 17-day study. The range was from no excess shrinkage in April, 
1941 and May, 1942, to 1,459 pounds in May, 1941. 

In substance, Wieland’s contentions are that the market administra- 
tor is responsible for determining the correct butterfat content of milk 
received from producers, that the market administrator prescribed a 
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method of sampling which resulted in Wieland paying producers for 
more butterfat than it received and thus paying the producer-settle- 
ment fund, because of “excess shrinkage” for milk, which it did not re- 
ceive, that it is impossible for petitioner to determine the amount. of 
overpayment to each individual producer, and that the only recourse 
available is against the funds in the hands of the market administra- 
tor. Wieland contends also that it should get the credit claimed because 
neither the order nor the market administrator prescribed adequate 
standards for sampling and testing milk. 

The Food Distribution Administration contends that the tests made 
during the 19-month period were correct, that the results of the 17-day 
study cannot.be taken as effective for the preceding 19-month period, 
and that the market administrator has no funds which could be used to 
pay petitioner’s claim. 


FINDINGS OF FACT 


1. Petitioner, C. J. Wieland & Son Dairy Products Co., Inc., is a cor- 
poration organized and existing under the laws of the state of Wiscon- 
sin, with its principal place of business in Wheatland, Wisconsin. Peti- 
tioner at all times pertinent here was a handler subiert to Order No. 41 
issued under the act, regulating the handling of milk in the Chicago, 


Illinois, marketing area. 
2. Section 941.3(b) of the order, effective from September 1, 1939 to 
June 30, 1940, inclusive, provided as follows: 


“(b) Verification of Reports. Each handler shall make available to the 
market administrator or his agent (1) those records which are necessary for the 
verification of the information contained in the reports submitted in ac- 
cordance with this section, and (2) those facilities necessary for the checking 
of the weighing and sampling of milk and for determining the utilization of 
milk by the handler,” 


3. Section 941.3(b) of the order, effective from July 1, 1940, and 
effective throughout the remaining months of the period involved, pro- 
vided as follows: 


“(b) Verification of Reports and Payments. The market admmistrator shall 
verify all reports and payments of each handler by audit of such: handler’s 
records, and of the records of any other handler or person upon whose dis- 
position of milk such handler elaims classification. Each handler shall keep 
adequate records of receipts and utilization of milk and shall, during the usual 
hours of business, make available to the market administrator or his representa- 
tive such records and facilitics as will enable the market ‘administrator to: 

“(1) Verify the receipts and disposition’ of all milk required to be reported 
pursuant to this section, and, in case of errors or omissions, ascertain the cor- 
rect figures; 

“(2). Weigh, sample, and test for butterfat content the milk received from 
produeers and any product of milk upon which classification depends; and 

“(3) Verify the payments to producers prescribed in Sec. 941.8.” 


4. Under section 941.4 of the order, excess shrinkage, that is, the 
_ amount of butterfat in excess of 2 percent of receipts from producers 
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that is not accounted for by the handler is required to be considered as 
having been utilized in Class I milk. 

5. Section 941.8 provides for the payment by handlers of a butterfat 
premium to producers delivering milk testing more than 3.5 percent 


average butterfat content. 
6. Section 941.9 provides for payments by handlers for the expense 


of administering the order. 

7. Section 941.10 requires that each handler shall make deductions 
from the payments to producers who are non-members of a cooperative 
association. These deductions are required to be turned over to the 
market -administrator and used by him “for verification of weights, 
samples, and tests of milk received from such producers and in provid- 
ing for market information to such producers.” 

8. For a number of years prior to September 1, 1939, petitioner had 
followed the practice of testing producers’ milk for butterfat by means 
of composite samples. A small sample of each day’s deliveries would 
be taken and the cumulative or composite sample representing the de- 
liveries for a number of days would be tested in order to get the aver- 
age butterfat test of the milk delivered during the period. This prac- 
tice continued when Order No. 41 went into effect on September 1, 1939, 
except that the composite sample, consisting of a small sample for each 
of 15 days, was turned for testing over to the technician employed by 
the market administrator. The technician checked the tests of the 
composite samples periodically by taking fresh milk samples and test- 
ing those. The general practice was to accept the test of the composite 
sample, if that test did not vary as much as one-tenth of one percent 
from the test of the fresh milk sample. If the variance was greater, 
the procedure adopted was left largely to the discretion and common 
sense of the technician, subject to the approval of the market admin- 
istrator’s office. The instances for petitioner, if any, in which fresh 
milk tests were used in place of tests of composite samples do not 
appear in the record. 

9. As a result of petitioner’s request, technicians employed by the 
market administrator sampled and tested the milk of each producer 
delivering to petitioner on 17 days during the period April 23 to July 2, 
1941, inclusive. Samples were taken from the weigh tank without 
stirring the milk in the tank, and after stirring the milk in the tank. 
Comparison of the results of the tests of the samples from the un- 
stirred milk and from the stirred milk shows 25,397.1855 pounds of but- 
terfat in the milk delivered for the 17 days according to the tests of the 
samples from the unstirred milk, and 24,532.972 pounds of butterfat 
according to the tests of the samples from the stirred milk. The range 
of variance in daily average results was from 30.332 to 76.213 pounds 


of butterfat. For some few producers the tests of unstirred milk were . 
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lower than the tests of stirred milk. Thus the butterfat shown by the 
samples of unstirred milk is 103.5227 percent of the butterfat shown by 
the samples of the stirred milk. The total pounds of milk delivered 
were 678,031 and thus the average butterfat test for the deliveries on the 
17 days shown by the tests of the unstirred milk is 3.7457 percent, and 
by the tests of the stirred milk 3.6182 percent, or a variation of 0.1275 
percent. The range of variation in the daily average butterfat tests was 
from 0.07 percent to 0.2 percent. 

10. For the period September 1, 1939 through March, 1941, the claim 
period, the milk for the composite sample was taken from the weigh 
tank by petitioner’s employees without thorough stirring of the milk 
with a stirring rod, or without mixing by means of mechanical agita- 
tor. In drawing samples of fresh milk for check testing purposes, the 
market administrator’s technician did not stir the milk with a stirring 
rod but took a sample, by means of a dipper, from the middle of the 
weigh tank. 

11. The weigh tank used during the 17-day study was the same as 
that used by petitioner from September 1, 1939 through March, 1941. 
The producers delivering to petitioner during the 17-day study were 
substantially the same as those delivering during the period September 
1, 1939 through March, 1941. 

12. During the 19-month claim period, there were three months in 
which petitioner reported overruns, that is, butterfat disposed of in 
excess of receipts from producers. 

13. Petitioner experienced “excess shrinkages” after it adopted the 
practice of stirring milk in the weigh tank before taking samples. 


CONCLUSIONS 
1. The applicability to the 19-month period of the percentage of varia- 
tion found in the 17-day study. 


A question that immediately arises is whether, as a matter of law, we 
must assume that the percentage of variation found in the 17-day study 
existed during the preceding 19-month period. Petitioner insists that 
this conclusion follows because (1) the producers were approximately 
the same for the two periods, (2) the equipment was the same, (3) Mr. 
Wieland testified that the method of taking the sample was the same, 
and (4) the Food Distribution Administration did not introduce any 
evidence to show that conditions were not the same. 

It seems to us that the burden of proving the applicability of the 
study to the preceding period is upon petitioner, and that petitioner 
has not been successful in this regard. 

Certainly it is common knowledge that, as a scientifie matter, con- 
clusions and deductions from experiments are valid only under stable 
conditions and after all factors which might affect the result are care- 
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fully checked and controlled. In this case, simply because the pro- 
ducers and the equipment were the same for the two periods is not 
sufficient to conclude that the same results would have followed for the 
19-month period. The ‘method of taking the sample” is not amplified 
in the record but these words appear to mean largely that the samples 
were taken from unstirred milk. At any rate, it is plain that there are 
a number of other factors which might affect the result and we cannot 
assume that these factors were present to the same degree and extent 
during the 19-month period as during the 17-day study. A few of these 
factors might be mentioned. Obviously, how thoroughly milk in a 
weigh tank is mixed may depend somewhat upon how much the milk 
has mixed in the can before dumping into the weigh tank.2 This in 
turn may depend upon the condition of the roads over which the milk 
is transported and may conceivably vary at different times of the year. 
Again it is plain that the height at which the can of milk is held above 
the weigh tank in dumping may affect somewhat the extent to which 
the milk is mixed in the tank. The length of time elapsing between 
dumping and sampling may also have some slight effect in the obtain- 
ing of a representative sample. Samples taken from different parts of 
a weigh tank, particularly a rectangular tank, may show different 
results. 

We do not have in the record a frequency distribution of the tests 
made in the 17-day study. We have only the total number of pounds 
of butterfat delivered by the producers each day of the 17 days, as 
determined by samples from unstirred milk and by samples from stirred 
milk, together with the percentage of variation. For each day and for 
the 17 days, a lower number of pounds was found by the tests of the 
samples from the unstirred milk. But, for a few producers, higher tests 
were obtained from the stirred than the unstirred "—a result contrary 
to the trend. It may be also that some tests were the same for both 
stirred and unstirred. There must have been reasons for these results 
but we do not know what these reasons are. It is an unwarranted as- 
sumption that the same reasons existed with exactly the same effects 
continuously during 19 prior months. 

Another matter which should not be overlooked is that the 17-day 
study consisted of daily fresh sampling and testing as compared with 
composite sampling and testing for the 19 months. By means of daily 
fresh sampling and testing, the pounds of butterfat delivered each day 
by a producer are calculated from the butterfat test of the milk de- 
livered on that day. Under the composite sampling and testing method, 
the butterfat test of the composite sample is considered to be the but- 


3 See Chapter II, Van Slyke, Modern Methods of Testing Milk and Milk Products, 3rd rev. ed., 


1937, imeem Judd Publishing Co., Inc 
#See Chapter II, Farrington and Wout, Testing Milk and Ite Products, 1928 ed. (Mendota 


Book Co.). 
6 Transcript, p. 21. 
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terfat test of all the milk delivered during the sampling period. If 
there are more than minor differences in the weights and tests delivered 
during the sampling period, the composite sampling method may not 
give as accurate a calculation of the number of pounds of butterfat 
delivered as will daily fresh sampling and testing.© Composite sam- 
pling, however, seems to be the general commercial practice since daily 
fresh sampling and testing would be a great deal more costly. It is 
interesting also to note that researchers have found a trend toward lower 
butterfat tests for composite samples than for daily fresh sampling and 
testing, especially in the case of 15-day composites.’ 

The gist of petitioner’s claim is that it overpaid its producers for 19 
months because daily fresh sampling and testing showed a percentage 
of variation in total butterfat between tests of stirred and unstirred 
milk. The tests during the 19 months were generally of composite 
samples. Can the same smal! percentage of variation found by means 
of daily fresh milk sampling and testing be assumed to exist in the com- 
posite sampling and testing? We doubt it when it is considered that 
any one of many factors may slightly affect results. We do not be- 
lieve, for example, that petitioner would agree that it underpaid its 
producers for a previous 19-month period if a subsequent 17-day com- 
parative study of composite testing and daily fresh testing showed a 
variation in favor of the producers. 


2. The duties of the market administrator. 


Assuming for a moment that petitioner did prove the valid applica- 
tion of percentage of variation to the 19 months, should it be granted 
the relief requested in the petition? 

An affirmative answer to this question would require that the market 
administrator be held solely responsible for not realizing or discover- 
ing, prior to the 17-day study, the results ascertained. The composite 
samples were taken by petitioner’s employees, not by the market ad- 
ministrator’s technicians, during the 19 months and for some years 
previously. The petitioner’s president has been in the milk business for 
many years. Petitioner attempts to escape from the consequences which 
would appear to follow naturally from these facts by claiming that the 
market administrator “prescribed the method of taking the sample.” 
The evidence in support of this claim seems to be simply that the 
market administrator’s technician did not stir the milk in the weigh 
tank when he took fresh samples for check testing purposes. 

Petitioner argues that, at any rate, the market administrator has the 





® Chapter X, Farrington and Woll, supra, footnote 4. ‘ : ; E 
sen C180) Robichauz, Sampling, Preserving, Testing Milk, Oregon Experiment Station Bulletin 
1 Wilster and Robichauz, supra. 
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duty to see that sampling and testing are correct and that he failed in 
his duty in this case. The provisions of the order require the market 
administrator to verify the correctness of weights, samples and tests 
but we cannot agree that a handler has no responsibility for protecting 
himself from overpayments, especially in the kind of case involved here. 
We are mindful of the fact that under the order the accuracy of sam- 
pling and testing is much more important to the handler than it was 
prior to the inception of the order, and we think the market adminis- 
trator should assist handlers as much as possible in seeking explana- 
tions for “excess shrinkage” and “overrun.” The fact that the market 
administrator conducted the exhausive 17-day study, with a total of ap- 
parently more than 3,000 tests, indicates that he has been more than 
cooperative in this respect. This study was definitely in the experi- 
mental field and to attempt to fasten upon the market administrator 
alone the responsibility for not knowing in advance what the study 
would show would discourage research by the market administrator 
which may be valuable for some handlers in improving their operations. 

During the 19-month period, the market administrator’s technicians 
did run comparisons between stirred and unstirred milk and found no 
variance. Petitioner claims that credence should not be given to this 
testimony because records of the tests were not kept. But the 17-day 
study itself indicates that there were cases of no variance and even 
instances in which the test of the unstirred milk was lower than the 
test of the stirred milk. It seems to us that the market administrator 
took all the necessary steps to comply with normal, reasonable stand- 
ards of verification. If he had to conduct all the exhaustive experi- 
ments that would be necessary to reach absolute perfection in deter- 
mining butterfat delivered to each plant, he would need a gigantic 
super-laboratory and an army of technicians. A mere glance at the 
available published scientific literature on butterfat sampling and test- 
ing indicates numerous factors which may result in minor variations. 
It has even been found that two testers reading the same test will vary 
as much as 0.1 percent. Here even on the basis of more than 1,500 
tests of unstirred and more than 1,500 tests of stirred, the variance in 
the average butterfat test ® of 678,031 pounds of milk is only 0.1275 
percent, and for April 23, 1941, on the basis of 99 tests for each method, 
the variance was only 0.07 percent.?° 

8 Faht, Lucas and Baten, Factors Involved in Accuracy of Testing Milk Samples, Michigan Ex- 
periment. Station Technical Bulletin 158 (1938). 


® Average butterfat test obtained by multiplying the number of pounds of fat by 100 and 
dividing result by number of pounds of milk. 

'¢ and Durham in New York Experiment Station (Geneva) Bulletin No. - (1982), 
sna that they found no significant difference in tests between milk unstirred and milk stirred 
in the weigh tank after 207 comparisons at one plant over a period of two years. They eb that 
95 percent of the samples checked within 0.2 percent, ‘ ‘which accor to all established findings, 
is a fair limit of accuracy for the Babcock “‘test.’’ Wilster and Robichauz, — an com- . 
parisons at 7 plants between tests of milk stirred and unstirred in the weigh tank. 6 of the 

tested slightly lower after stirring and in one plant the milk tested righer after 
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3. The question of standards and testing. 


Petitioner complains of the lack of standards in the order for sam- 
pling and testing. We think this argument has little merit. While com- 
mercial sampling and testing does not seem to have been perfected for 
all conditions, there is a generally recognized and practiced method—the 
testing of composite samples by the Babcock method. Petitioner seems 
to demand minutely detailed procedures for a large number of plants 
operating with different equipment and under different state laws. The 
reasonable handling of difficulties by the market administrator, as dis- 
tinguished from minutely detailed regulations, is not forbidden by law 
and this kind of governmental approach seems to be in high public 
favor. 


4. The availability of funds. 


Of the $13,222.58 claimed, $10,889.78 is seen to have been paid to 
petitioner’s producers directly as butterfat premiums. Any credit 
against the producer-settlement fund, or payment from this fund, would 
be charged against all producers and would be unfair. We know of no 
other funds in the hands of the market administrator which could be 
used for this purpose. The balance of the claim, $2,332.80, might be a 
proper charge against the producer-settlement fund if petitioner had 
validly established its claim. 

ORDER 

In view of the foregoing, the relief requested by petitioner is denied 

and the petition is dismissed. 


(A.,D. 518) 
In re Emma M. Knapr. AMA Doc. No. 4-108. Decided December 16, 1943. 


Dismissal for Failure to Appear 


Where hearing was opened by presiding officers at appointed time and place and 
members of the Office of the Solicitor of the Department appeared for Food 
Distribution Administration, but petitioner failed to appear, it is ordered that 
the petition should be dismissed and the relief requested denied. 


Messrs. Thomas F. Green and A. T. Radigan for Food Distribution Administration. 
Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


$ ORDER OF DISMISSAL : 

On December 21, 1942, the petitioner, Emma M. Knapp, Jamaica 
Plain, Massachusetts, filed a petition under Section 8c(15)(A) of the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 
et seq.), complaining of rulings made by the market administrator under 
Order No. 4 (7 CFR and 1939 Supp., Part 904), regulating milk han- 
dling in the Boston milk marketing area. A hearing set for February 23, 
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1943, in Boston was continued at petitioner’s request, and she was asked 
to inform the presiding officer when she was ready to proceed. Peti- 
tioner’s counsel, David Greer, of Boston, was notified on September 7, 
1943, by night letter, that the hearing would be held on September 20. 
By letter dated September 14, Mr. Greer wrote that he had withdrawn 
as counsel, 

The hearing was opened by the presiding officer, Glen J. Gifford, at 
the appointed time and place. Thomas F, Green and A. T. Radigan, 
Office of the Solicitor, Department of Agriculture, appeared for the 
Food Distribution Administration, but the petitioner failed to appear. 
Therefore, pursuant to section 900.60(b) (3) of the rules of practice 
(7 CFR, 1941 Supp., 900.60(b) (3)), the petition is dismissed, and the 
relief requested is denied. 


(A. D. 514) 
In re Georce J. Knapp, Inc. AMA Doc. No. 4-106. Decided December 16, 1943. 


Dismissal for Failure to Appear 
Same as Jn re Emma M. Knapp, 2. AD 657, ante 


Messrs. Thomas F. Green and A. T. Radigan for Food Distribution Administration. 
Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER OF DISMISSAL 

On July 21, 1942, the petitioner, George J. Knapp, Inc., Jamaica 
Plain, Massachusetts, filed a petition under Section 8c(15) (A) of the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 
et seq.), complaining of rulings made by the market administrator under 
Order No. 4 (7 CFR, 1940 Supp., Part 904), regulating milk handling 
in the Boston milk marketing area. Hearings set for January 18 and 
February 23, 1943, in Boston were continued at petitioner’s request, 
and petitioner was asked to inform the presiding officer when it was 
ready to proceed. Petitioner’s counsel, David Greer, of Boston, was 
notified on September 7, 1943, by night letter, that the hearing would 
be held on September 20. By letter dated September 14, Mr. Greer 
wrote that he had withdrawn as counsel. 

The hearing was opened by the presiding officer, Glen J. Gifford, at 
the appointed time’ and:place. Thomas F. Green and A. T. Radigan, 
Office of ‘the Solicitor, Department of Agriculture, appeared: for the 
Food Distribution Administration, but the petitioner failed to appear. 
Therefore, pursuant to section 900.60(b)(3) of the rules of practice 
(7 CFR, 1941 Supp.; 900.60(b) (3)), the’ petition is dismissed, and the 
relief requested is denied. 
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(A. D. 515) 
In re CHENANGO Fakm Propucts Company, Inc. AMA Doc. No. 27-28. Decided 
December 17, 1943. 
Order Reopening Hearing to Amplify Record 


Where petitioner-handler under act complains of the refusal of the marketing 
administrator to make payment of certain sums to which petitioner claims it 
is entitled because of the movement of milk manufactured into cheese during 
certain period, and presiding officer’s repert recommended that relief be denied 
petitioner on the general ground that the two buildings involved constituted 
one plant, and it seems inappropriate to formulate the findings of fact and 
reach a decision upon the present record, the hearing is ordered reopened to 
develop a fuller and more.adequate record for the proper determination of the 
controversy, and motion of Queensboro Farm Products, Inc., handler in another 
similar proceeding, for permission to file brief is denied, 


Mr. George S. Rader, of Brooklyn, New York, for petitioner. Mr. E. O: Mather 
for Food Distribution Administration. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER REOPENING HEARING 

On October 17, 1940, Chenango Farm Products Company, Inc., filed 
a petition pursuant to Section 8c(15)(A) of the Agricultural Adjust- 
ment Act (1933), as amended and as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 
et seq.). 

Petitioner is a handler subject to Order No. 27,1 issued under the act, 
regulating the handling of milk in the Metropolitan New York Market- 
ing Area. Petitioner complains of the refusal of the marketing admin- 
istrator administering the order to make payment of certain sums to 
which petitioner claims it is entitled under section 927.7(f) of the order 
because of the movement of milk manufactured into cheese during the 
months of May, June, July, and August, 1940. 

The controversy concerns the meaning and proper application of sec- 
tion 927.7(f) of the order which provided for market service payments 
to handlers “. . . with respect to milk received from producers at a plant 
equipped only for the receiving and shipping of milk to the marketing 
area which was moved to a second plant outside of the marketing area 
and there separated into cream and skim milk or manufactured.” The 
milk involved in this proceeding was piped from one building of peti- 
tioner to another building about 50 feet distant, where it was manu- 
factured into cheese. 

A hearing upon the petition was held in December 1940. The evi- 
dence introduced at the hearing consists entirely of a stipulation ap- 
pearing on 24 pages of the transcript. Following the hearing, peti- 
tioner submitted a brief. 

On June 30, 1948, the presiding officer submitted his report recom- 
mending that relief be denied petitioner. The report concluded in gen- 


1For order as it existed at the times pertinent here, see 7 CFR 1940 Supp. 927.1 et seg. 
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eral that petitioner was not entitled to payment of its claims because 
the two buildings were part of the same “plant.” The conclusion was 
based largely upon several recent administrative decisions in 15(A) 
proceedings under the act.? Both petitioner and the Dairy and Poultry 
Branch, Food Distribution Administration, filed exceptions to the report. 
In its exceptions, and in a letter to Thomas J. Flavin, Assistant to the 
War Food Administrator, petitioner claims that petitioner’s attorney 
and the attorney for the Dairy and Poultry Branch, Food Distribution 
Administration, entered into a stipulation whereby petitioner’s claims 
for May and June, 1940, would be withdrawn, that the claim for July 
1940 would be paid, and that only the claim for August 1940 would be 
decided in these proceedings. 

On October 28, 1942, Queensboro Farm Products, Inc., another 
handler subject to the order, filed a motion asking for permission to 
file a brief and to argue orally against confirmation of the presiding 
officer’s report on the grounds that the issues involved are the same as 
those in a petition filed by Queensboro at the time it filed its motion. 

We think it inappropriate to attempt the formulation of findings of 
fact and a decision upon the present record. In the first place, it seems 
doubtful that the present record reflects the current status of the 
controversy. Again, since the order does not define the word “plant”, 
the record is considered inadequate to make a determination as to 
whether the buildings in question constitute one plant or more than 
one plant. The stipulation in the transcript contains certain facts with 
respect to the physical characteristics of the buildings, the equipment in 
the buildings, the personnel employed, the manner of providing light, 
heat and power, etc., but other factors which might have material sig- 
nificance are not mentioned. For example, there is no evidence as to 
whether Building No. 2 was operated for any purpose other than the 
making of cheese from milk piped from Building No. 1. A further 
ground for reopening the hearing is found in the brevity of treatment 
accorded the health requirements of the City of New York in connec- 
tion with the approval of plants. There is some doubt as to whether 
the reference to this subject in the transcript is complete and accurate 
in view of the record in another proceeding, In Re Grandview Dairy, 
Inc. (D 27-51) now awaiting final decision in the Department. 

Reopening of the hearing will permit the current status of the contro- 
versy to be shown and will permit the making of a fuller and more ade- 
quate record. Accordingly, the hearing is ordered reopened. The time 
and place of the reopened hearing shall be set in accordance with the 
rules of practice applicable to hearings. 


Wetmiller Daley ond Farm Products Co., Inc., 2 A.D. 80; In Re Fairmont Creemnery 


The 
Company, 1 A.D. 619; In Grandview Dairy, Inc., and Arkport 'Dairies, Ine., 1 A.D. 
In Re Queensboro Farm Products, Inc., 1 A.D. 146, sboro Farm Products, Inc. v. Wiekurd, 
47 Fed. Supp. 206 (S8.D. N.Y. 1942) adlirmed ta 137 (2d) 969 (C.C.A. 2d 1948). 
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In view of the order to reopen the hearing, the motion of Queensboro 
Farm Products, Inc., is denied. Queensboro, of course, will have the 
opportunity to present evidence and make its argument in connection 
with its own petition. In the event that another proceeding on the 
same issues comes up for final decision before the Queensboro proceed- 
ing, another motion for leave to present a brief or to participate in 
oral argument may be filed. 

Copies of this docoment shall be served upon the parties, including 
Queensboro Farm Products, Inc., by registered mail or in person. 


(A. D. 516) 
In re Brucer Dairy et al. AMA Doc. No. 41-20. Decided December 18, 1943. 


Determination—Denial of Hearing 


Where petitioners complain of the application of Order No. 41, regulating the 
handling of milk in the Chicago, Illinois, marketing area, by the Federal Milk 
Market Administrator to petitioners, and the allegations in the petition are 
insufficient because (1) too vague to serve as specifications of the interpreta- 
tions or applications of the order, (2) fail to give full statement of facts, (3) 
petition would have to be supported by general evidence which was introduced 
or could have been introduced at hearings preceding the issuance and amend- 
ment of the order, and (4) petition is not verified by petitioners, it is, deter- 
mined that no hearing shall be held on the petition. 


Mr. William Parker Ward, of Chicago, Illinois, for petitioners. 


Decision by C. W. Kitchen, Acting Director, Food Distribution Admin- 
istration. Approved December 18, 1943. Robert H. Shields, Solicitor. 


DETERMINATION 

The petitioners complain of the application of Order No. 41, order 
regulating the handling of milk in the Chicago, Illinois, marketing area, 
by the Federal Milk Market Administrator to petitioners on the fol- 
lowing grounds: 

(a) They are not handlers as defined in the Agricultural Adjustment 
Act, or orders, or regulations, thereunder; 

(b) The petitioners complain of the classification of “a great volume 
of milk as Class I milk” which they allege is not within the definition 
of Class I as set forth in said order and amendments; 

(c) The order, regulations, and amendments thereto do not effectuate 
the declared policy of Congress as set forth in the said Agricultural Ad- 
justment Act of 1933, as reenacted and supplemented; 

(d) The findings, as set forth in the order and amendments thereto 
with reference to prices calculated to give milk a purchasing power, 
and the findings with reference to the orderly flow of milk into the 
marketing area, are by reason of changes in economic and. financial 
conditions no longer founded in fact. 

It is hereby determined that those portions of the petition which 
1elate to the matters set forth in (a) and (b) above are not sufficient 
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under the general regulations, section 900.52 because the allegations 
are too vague to serve as specifications of the interpretations or appli- 
cations of the order, of which petitioners complain, and also because the 
allegations do not give a full statement. of the facts upon which the 
petition is based. 

It is further determined that the portions of the petition relating to 
the matters set forth in (c) and (d) above are not sufficient under the 
Agricultural Marketing Agreement Act of 1937, as amended, and the 
general regulations because the allegations of the petition with refer- 
ence to these matters would have to be supported by general evidence 
of the kind which was introduced or could have been introduced at hear- 
ings preteding the issuance and amendment of the order; that the 
allegations are therefore not proper for consideration in a proceeding 
under section 8c(15) (A) of the act. ~ 

For these reasons, and for the additional reason that the petition is 
not verified by the petitioners, as required by section 900.52(b) (6), it 
is determined that the petition does not substantially comply in form 
and content with the act or the regulations promulgated thereunder, 
and that no hearing shall be held on the petition. 


(A. D. 517) 
In re Seetey Datry. AMA Doc. No. 41-19. Decided December 18, 1943. 


Determination—Denial of Hearing 


Where petitioners complain of the application of Order No. 41, regulating the 
handling of milk in the Chicago, Illinois marketing area, by the Federal Milk 
Market Administrator to petitioners, and the allegations in the petition are 
insufficient because (1) too vague to serve as specifications of the interpreta- 
tions or applications of the order, (2) fail to give full statement of facts and 
(3) petition is not verified by petitioners, it is determined that no hearing 
shal] be held on the petition. 


Mr. William Parker Ward, of Chicago, Illinois, for petitioners. 
Decision by C. W. Kitchen, Acting Director, Food Distribution Admin- 
istration. Approved December 18, 1943. Robert H. Shields, Solicitor. 


DETERMINATION 

The petitioners complain of the application of Order No. 41, order 
regulating the handling of milk in the Chicago, Illinois marketing area, 
by the Federal Milk Market Administrator to petitioners on the fol- 
lowing grounds: 

(a) They are not handlers as defined in the Agricultural Adjustment 
Act, or orders, or regulations, thereunder; 

(b) The petitioners complain of the classification of “a great volume 
of milk as Class I milk” which they allege is not within the definition 
of Class I as set forth in said order and amendments. 

It is hereby determined that the petition is not sufficient under the 
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general regulations, section 900.52, (1) because the allegations of the 
petition are too vague to serve as specifications of the interpretations 
or applications of the order, of which petitioners complain, (2) because 
the allegations do not give a full statement of the facts upon which the 
petition is based, and (3) because the petition is not verified as re- 
quired by subdivision (b)(6) of section 900.52 of the general regu- 
lations. 

Since the petition does not substantially comply in form and content 
with the regulations, no hearing shall be held. 


(A. D. 518) 


In re Harotp Lipman and Leo Sitver, partners, doing business as Lipman & Silver. 
P&S Doc. No. 1580. Decided December 4, 1943. 
Dismissal of Proceeding—Denial of License 


Application for license under act denied and order to show cause issued in this 
proceeding dismissed by reason of dissolution of applicant partnership. 


Mr. Maz Kabatznick, of Boston, Massachusetts, for applicant. Mr. C. F. Neylan 
for Food Distribution Administration. Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Assistant to War Food Administrator 


ORDER DISMISSING PROCEEDING 
Subsequent to filing an application for a license under the provisions 
of the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 1940 
ed. 181), the applicant partnership herein was dissolved. By reason 
of the dissolving of the partnership the application for license is denied 
and the order to show cause issued herein is dismissed. Except as to 
service, this order shalll become effective five days after its date. 


(A. D. 519) 


in re NortHern Live Poutrry Corporation, Inc. P&S Doc. No. 1567. Decided 
December 4, 1943. : 


Dismissal of Proceeding—Denial of License 


Same as In re Harold Lipman and Leo Silver, partners, doing business as Lipman 
& Silver, 2 AD 663, ante. 


Mr. Louis Horwitz, of Brooklyn, New York, for applicant. Mr. C. F. Neylan 
for Food Distribution Administration. Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER DISMISSING PROCEEDING 
Subsequent to filing an application for a license under the provisions 
of the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 1940 
ed. 181), the applicant discontinued business and has been dissolved as 
a corporation. 
By reason of the dissolution of the applicant corporation the applica- 
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tion for license is denied and the order to show cause issued herein is 
dismissed. Except as to service, this order shall become effective five 
days after its date. 


(A. D. 520) 


In re St. Louis Nationa Srockyarps Company. P&S Doc. No. 1246. Decided 
December 7, 1943. 
Cease and Desist—Rates and Charges—Books and Records 


On the basis of the whole record, including the evidence admitted, exceptions, 
briefs, and oral argument disclosed in this proceeding instituted by complaint 
issued by Assistant Secretary of Agriculture alleging that respondent’s Sup- 
plement No. 28 to its filed tariff which materially increased its rates, was un- 
justified and unreasonable, it is ordered that on and after 30 days from the 
date of this decision, respondent shall cease and desist from charging for its 
stockyard services in accordance with the tariff now on file, and shall not 
charge more or less than the rate for that service set forth in Paragraph 283 
hereof; that within 20 days from the date of this decision it shall publish and 
file a tariff for its stockyard showing all rates and charges, including those 
indicated in Paragraph 283, for stockyard services, such tariff to become ef- 
fective 30 days from the date of this decision; and that, effective 30 days from 
this decision respondent shall keep proper books and records as will disclose all 
transactions in its business, including (1) separate record of each class of 
property, (2) repair account, and (3) income and expense accounts as 
prescribed in this order.* 


Mr. M. W. Borders, of Kansas City, Missouri, for respondent. Golden N. 
Dagger and Mr. Joseph O. Parker for Food Distribution eS a Mr. 
John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

1. This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 1940 ed. 181 et seq.), involving the rates charged by the 
respondent, St. Louis National Stockyards Company, in operating the 
St. Louis National Stock Yards, posted as a stoekyard subject to the 
act (9 CFR 204.1), at National Stock Yards, Illinois. The proceeding 
was instituted by a complaint issued by the Assistant Secretary of Agri- 
culture on September 6, 1939, alleging that there was reason to believe 
that respondent’s Supplement No. 28 to its filed tariff, which materially 
increased its rates, was unjustified and unreasonable, and that a hear- 
ing should be held to determine the reasonableness of all of respondent’s 
rates and charges. Supplement No. 28 was suspended for sixty days 
after September 11, 1939, when it otherwise would have become effec- 
tive. The complaint was amended on July 10, 1940, by adding an 
allegation that respondent had failed to keep adequate records con- 
cerning its business, including its true ownership. Copies of the com- 
plaint, suspension, amendment, and orders changing the date of hearing 
were served on respondent by registered mail. 


* Separate Index-Digest of this decision will be found on page 831. 
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2. A hearing was held in St. Louis, Missouri, before John J. Curry, 
the examiner. Golden N. Dagger and Joseph O. Parker, Office of the 
Solicitor, Department of Agriculture, appeared as counsel for the Gov- 
ernment, and M. W. Borders of Borders, Wimmell & McCreight, of 
Kansas City, Missouri, for respondent. The hearing ran from Novem- 
ber 18, 1940, to March 11, 1941. The transcript contains 9,343 pages, in 
addition to which there are 177 exhibits, many of which are volu-. 
minous in themselves. .The discussion below will indicate how 
minutely every detail was gone into and contested by the parties. After 
extensions of time granted at the request of both parties, the Govern- 
ment filed suggested findings and respondent filed a printed brief on 
October 1, 1941. Respondent filed a reply to the Government’s sugges- 
tions on November 15, 1941. 

3. A Tentative Order, prepared as prescribed in the rules of practice 
(9 CFR, 1941 Supp., Part 202) and containing 195 pages, was issued by 
me on June 19, 1942, to which the parties were given 60 days to except. 
After two extensions of the allowed time, respondent filed exceptions 
on November 2, 1942, and requested oral argument. Such argument 
was held before me in Washington on April 26 and 27, 1943. There- 
after, at my request made at the argument, the Government filed a 
brief on the income tax question. Respondent answered the brief on 
June 11, 1943, the Government replied on = 3, and respondent 
answered the fepty on July 14. 

4. This final order is based upon the whole sein including the evi- 
dence admitted, the exceptions, briefs, and oral argument, but not in- 
cluding figures which respondent first submitted at the oral argument, 
as these are not considered proper parts of the record. Such data in- 
volved questions of fact, including things which occurred after the close 
of the hearing. Respondent contended that official notice could be 
taken of the facts because they were shown in reports it filed with the 
Department pursuant to the act. While official notice may be taken of 
many matters contained in official records, the recital that something is 
a fact, in a report filed by respondent, does not excuse respondent from 
proving a fact upon which it wishes to rely, nor prevent the Govern- 
ment from disputing that it is a fact. In addition, if the official notice 
requested were taken, official notice of other data in the respondent’s 
reports which might have an offsetting nature should be taken, and this 
proceeding would develop into a trial in the mind of the deciding officer 
rather than a hearing where both parties have the opportunity to be 
heard in connection with the evidence offered. If the respondent wishes 
to place in the record facts occurring since the hearing, which it be- 
lieves have important significance in fixing reasonable rates, it seems 
to us that the appropriate method is to petition for reopening the hear- 
ing for further evidence on specified matters. See St. Joseph Stock 
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Yards Company.v- United States, 11 F. Supp. 322 (1935), affirmed, 
298 U.S, 38 (1936). 

4a, Due to the discussion in the Findings of Fact and Conclusions, 
it is not necessary to outline the evidence here, nor to summarize each 
exception and argument on every point raised. For convenience in re- 
ferring to the exceptions, argument, etc., the paragraphs in this order 
, Will be numbered substantially as they were in the Tentative Order. 
There will be many differences in such matters. as phraseology, but 
where there are important changes in substance, they will usually be ex- 
plained. Many of respondent’s contentions, in the exceptions and else- 
where, will be discussed, but failure to mention each one specifically 
does not mean that some have not been considered. Because of the 
large number of issues involved, it was thought preferable to combine 
the discussion of the evidence with the findings and eonclusions, rather 
than to complete the discussion of all the evidence before making a 
finding on the first issue considered, and so on. 


FINDINGS OF FACT AND CONCLUSIONS 
Nature of Respondent’s Business 


5. Respondent, at its stockyard, receives, holds, waters, feeds, and de- 
livers livestock in interstate commerce. Most of the livestock is sent in 
by producers and feeders for sale by commission merchants operating at 
the yards, but some of it is not received for sale, merely stopping for 
feed, water, and rest. Most of it is bought by three large packers with 
nearby packing plants, smaller packers and butchers, buyers who pur- 
chase on commission for any who choose to employ them, traders who 
buy for later resale on the yards, and country purchasers who buy 
stockers and feeders for breeding and further finishing. 

6. Respondent’s stockyard is located on a rectangular-shaped tract 
uf land, bounded on the west and north by the East St. Louis Junction 
Railroad tracks, which turn southward and extend about half way 
down the eastern side. Within the stockyard area proper there are no 
public thoroughfares, but respondent maintains paved roads used by 
the public for ingress and egress. Exchange Avenue, one of these pri- 
vate roads, runs east and west across about the middle of the main 
stockyard area. Main Street, another, extends southward from Ex- 
change Avenue to Front Street, the southern boundary. Packers Ave- 
nue extends most of the way along the western boundary, just outside 
the railroad tracks. 

7. The main stockyard area is separated into divisions, each of 
which is used mainly for the handling of a different species of livestock. 
The sheep division consists of three sheep barns and a double-deck 
sheep house equipped with facilities suitable for handling sheep. This 
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division is north of Exchange Avenue and extends along the western 
boundary of the main stockyard area. The hog division is just south 
of the sheep division and also lies along the western boundary of the 
main yard. It extends to Main Street and consists of four hog houses 
equipped for handling hogs. The cattle division covers practically all 
of that portion of the main yard lying east of the sheep division and 
north of Exchange Avenue. There are, however, in this division cer- 
tain utility structures. There is, also, an area south of Exchange Ave- 
nue and east of Main Street which is used for handling cattle. The 
cattle division consists mostly of open pen areas on the ground level. 
The facilities for receiving cattle by truck are located along Main 
Street about half way between Front Street and Exchange Avenue. 
The horse and-mule division is located in the southeastern part of the 
stockyard and is made up chiefly of a series of barns, open pens, a sales 
pavilion, a blacksmith shop, and other facilities for handling horses 
and mules. Most of these barns are made of brick, although there are 
some of frame construction. Within the divisions where the various 
species are handled are scale houses for weighing those species sold by 
weight, and a number of catch pens used in connection with the 
weighing. 

8. Respondent reserves the exclusive right to furnish all feed and 
feeding facilities for livestock in its stockyard, and assesses a charge 
for feed. It furnishes water and lights, but makes no separate charge 
for these. The entire stockyard area enjoys fire protection, drainage, 
and other public service facilities. Respondent owns and operates 
equipment for cleaning the pens, alleys, and other paved portions of 
the yard, and has a carpenter shop, material storage yard, office build- 
ing, garages, publishing building, hotel, gas stations, and other property 
in addition to the facilities used for immediate care of livestock. 

9. Some of the stockyard facilities may be used for different species, 
as necessity demands. Each-division contains different sections, such 
as purchasers’ temporary holding pens, dealers’ pens, packers’ pens, 
shippers’ pens, and facilities for branding, dehorning, vaccinating, and 
the like. Livestock arriving by rail is delivered by the carrier into un- 
loading pens adjacent to the appropriate division, and then moved by 
respondent’s employees to pens respondent has assigned to the con- 
signee. Respondent makes a record of receipts at the truck receipt 
chutes, but the consignee delivers the livestock to the consignee’s pens. 
Rail and truck receipts are handled in the same sections of the yard. 
The commission firms order feed, and respondent delivers it to the 
proper pens. When livestock is sold, it is driven to the scales by the 
commission merchant, but is weighed by a weighmaster employed by 
respondent. Title passes when the livestock leaves the scales after 
weighing, and respondent then places it in holding pens for the pur- 
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chaser. That to be shipped out goes to the shipping division and is 
held until arrangements are made to load it into cars, or it leaves by 
truck. Customs in the horse and mule division are different from those 
in other divisions. Some of the barns there are rented to dealers. 

10. The Packers and Stockyards Act requires respondent to keep on 
file with the Secretary of Agriculture and posted at its stockyard a tariff 
showing its charges for the services it renders. At the time of the hear- 
ing, respondent’s principal rates and charges were as follows: 


Yardage charges: 


“cc 
sc 


Hogs 
Sheep and goats 
Horses and mules 


“cc 


In addition to the above, the following charges on livestock arriving 
other than by rail: 


gs 
Sheep and goats 
Horses and mules 


Rail receipts going directly to packers for immediate slaughter, half 
the rail rate. Livestock resold in the commission division, half the 


regular rate. 


Feed charges 
$1.55 per hundredweight 
1 ‘ 55 “cc sé 
1 . 40 sc ‘cc 
1.30 per bushel 
. 80 “ “cc 


11. The above rates are higher than those prevailing before Supple- 
ment No. 28 to the tariff was filed. Since the complaint was issued, 
respondent has filed other supplements containing changes in rates. 
Respondent makes other miscellaneous charges not listed above. 


Source of Respondent’s Receipts of Livestock 

12. Most of the livestock received at respondent’s stockyard comes 
from Illinois, Missouri, Kansas, Arkansas, Oklahoma, Texas, Ken- 
tucky, Iowa, and Tennessee. About 90% of the cattle come from the 
first seven of those States, about two-thirds ordinarily coming from 
the first two. Some 95% of the hogs come from Illinois, Missouri, 
Iowa, Arkansas, Kentucky, and Tennessee, about 85% coming from 
the first two. Practically all of the sheep come from Illinois, Missouri, 
Texas, and Oklahoma. 
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13. Concerning the probable receipts for a limited time in the future, 
Mr. C. L.. Harlan, then in charge of livestock statistical work in the 
Agricultural Marketing Service, Department of Agriculture, testified 
for the Government. His qualifications were not questioned. On the 
basis of his experience and a special report prepared for this proceed- 
ing, he gave the following opinions on conditions in the areas from 
which respondent receives most of its livestock. In maintaining volume 
of receipts, respondent has been in about the best situation of any 
middle western stockyard. There is little reason to expect that total 
livestock marketings in the areas concerned will average smaller in the 
next few years than during the past five. Respondent’s cattle receipts 
from Oklahoma and Texas have shown an upward trend in recent 
years, both in number and in proportion, but those from Kansas have 
shown the opposite. In none of the area had there been any great 
recovery from the low point reached following the drought years, and 
for this reason it was highly probable that the number of cattle and 
calves would increase throughout the area during the next few years. 
The Department estimated a 5% decrease in hogs in the North Central 
States for 1941. The supply in the territory from which respondent 
draws its hog receipts should average as large as in predrought years 
unless another succession of poor crop years should occur, as in 1934 to 
1938. In this territory, production is back to the predrought level, 
after a sharp pig crop increase in 1938 and 1939, which was already 
being reflected in respondent’s receipts. The 1940 receipts would prob- 
ably be up to the 1929 to 1933 average. Hog production in Arkansas 
reached a record in 1939. It was considerably above the average in 
Illinois, but still below in Missouri. The number of sheep on feed in 
the four States from which respondent gets its sheep would average as 
large as during the last five years. 

14. Since 1920, direct shipments to packers have increased, and in 
recent years the number of country auction markets has increased 
rapidly. Increases in auction markets did not necessarily cause a de- 
cline in respondent’s receipts, but shipments from such markets directly 
to packers, not going through respondent’s stockyard, would affect its 
volume of receipts. Respondent’s evidence shows the opening of many 
new auction markets, but indicates that the number is offset by those 
going out of business. An occurrence of poor feed crops would more 
seriously affect respondent than it would most of the competing 
markets, which draw their supplies from wider areas. 

15. The percentage of livestock received by truck increased greatly 
from 1930 to 1934. From 1935 to 1939, the increase for cattle and hogs 
was more gradual, and there was a decrease for sheep. This appears 
from the following table, showing percentages arriving by truck for ten 
years. 
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Cattle and Calves % Hogs % Sheep % 


26.0 27.5 
32.0 39.3 
49.1 
63.8 
43.7 
51.3 
59.2 
48.5 
55.5 
60.6 


Respondent’s Corporate and Financial History 


16. On November 3, 1872, respondent was incorporated under the 
laws of Hlinois as “The St. Louis National Stock Yards.” Prior to 
that, John B. Dutcher had purchased for a group of* individuals some 
400 acres of land in St. Clair County, Illinois, across the river from St. 
Louis, “with the means in trust and for the account of an association 
of individuals, since then organized under the general incorporation law 
of the State of Illinois, by the corporate name of the St. Louis National 
Stock Yards.” The company constructed pens, barns, an office building 
known as the Exchange Building, hotel, scales, railroad tracks, and 
other necessary structures, and opened up a stockyard. Shortly after 
the purchase of the first tract of land, the company bought 250 acres 
additional for $100,000. The cost of land and construction having 
exhausted the cash paid in by the original stockholders, the corporation 
in April 1873 borrowed $350,000 by the sale of five-year 10% redeem- 
able first mortgage bonds. Having run short of cash again in 1875, it 
authorized the issue of an additional $250,000, secured by second mort- 
gage ten-year redeemable bonds. By 1878 the earning power had 
become such that the company could begin to pay off its indebtedness. 
Its policy was to pay off as much as it could when its bonds matured 
and extend the remainder for another period, generally at a lower rate 
of interest. It began very early to offer inducements to packers to 
locate their plants on its land. The company earned what it could, 
borrowed what it must from stockholders and others, and, on occasion, 
raised cash by issuing stock pro rata to stockholders. Profits in any 
technical accounting sense are not now determinable for the operations 
during these early years, because all out-go, except for hay and grain, 
was considered as operating expenses, even if the funds went into con- 
struction of additional property. The custom was to ascertain all 
revenues, deduct from this all out-go for all purposes, including such 
bonuses as might be paid, and count the rest as profit or surplus. Dur- 
ing the first eight years of the company’s existence, no dividend was 
paid, but in July and August 1881, cash dividends of 5 and 10% were 
paid. This inaugurated a dividend policy which had continued without 
interruption to the date of the hearing, one of the longest unbroken 
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cash dividend records in the history of American business. In the fall 
of 1891, the company found itself in possession of enough cash to pay 
off its bonded debt. 

17. The third decade began under new management, that of the 
packers, principally Morris and Swift. The earlier policy of plowing 
back earnings other than dividends into the property had resulted in 
increased earning power. This was capitalized by the new manage- 
ment, which on July 23, 1893, declared a stock dividend- of 100%, which 
amounted to $1,250,000. With this stock dividend there began a period 
of stock expansion and increased cash dividend payments. In May 
1900, the stockholders authorized the borrowing of $2,500,000 through 
the sale of 30-year 4% first mortgage redeemable bonds. $1,900,000 of 
this was sold to a Chicago bank, and the company declared a 25% 
extra cash dividend on the 43,000 shares of stock then outstanding. 
With the regular 6% dividend, this brought the disbursements for that 
year up to $1,319,500. Thus anticipated future earnings were converted 
into cash and paid to stockholders. In 1921 the company paid a stock 
dividend of 70% on the 43,000 shares then outstanding, bringing the 
capitalization up to 73,100 shares, where it has since remained. In 
1930 a refinancing of the 30-year redeemable bonds took place. Re- 
spondent issued 5% first mortgage bonds due July 1, 1940, in the 
amount of $1,250,000. Between 1931 and 1935 it retired $300,000 of 
this bonded indebtedness, leaving $950,000 outstanding. On July 1, 
1936, this amount was retired by the payment of $200,000 in cash and 
from the proceeds of an issue of $750,000 debenture serial notes bear- 
ing from one to three percent interest, the last of which was paid shortly 
prior to the opening of the hearing. From 1881, the date of the initial 
cash dividend payment, up through 1939, the last full year prior to the 
hearing, respondent had paid out in cash dividends $21,837,965.35. 


Reasonable Stockyard Rates 


18. The Packers and Stockyards Act requires all rates or charges 
made for stockyard services at posted stockyards to be just, reasonable, 
and nondiscriminatory. For the stockyard services it renders, re- 
spondent is entitled to charge rates high enough to produce reasonable 
operating expenses, plus a fair rate of return on the fair value of such 
property as is reasonably necessary to enable it to furnish such services 
for the volume of business reasonably to be expected. So that this 
standard may be applied, respondent’s properties, both land and equip- 
ment, have been analyzed, and a segregation has been made between 
those items which are used and useful for furnishing stockyard services 
for the livestock receipts to be expected in the next few years, and 
those not used and useful for such purpose. An analysis has been made 
of respondent’s expenditures for a few years in the past, with a view to 
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ascertaining whether these will be necessary in the future, and whether 
some of them may increase. What constitutes a fair rate of return has 
been considered, so that the rates prescribed will be calculated to pro- 
duce revenues sufficient to pay all reasonable operating expenses and 
still leave respondent an equitable and fair return. 


Used and Useful Character of Respondent’s Property 


19. Respondent owns 537.88 acres, or 23,430,171 square feet, of land, 
in tracts numbered from 1 to 44 in the record, three numbers (4, 28, 
and 33) being blank. The main stockyard is on Tract No. 1, containing 
about 100 acres, to which the other tracts are adjacent or near. 

20. Three witnesses testified as to the uses of respondent’s property 
and expressed opinions as to its used and useful character. J. G. 
Sheaffer, vice president of the respondent and of the East St. Louis 
Junction Railroad Company for some four years, was called by re- 
spondent. He is familiar with midwestern and eastern stockyards, hav- 
ing been a division superintendent of the Pennsylvania Railroad Com- 
pany. 

21. James Christensen, who had been employed by the Government 
since 1918 in connection with livestock marketing problems, was called 
by the Government. He was in railroad work for some years, and con- 
ducted an efficiency bureau of transportation from 1912 to 1918. From 
1921 until his retirement in April 1940, he was a supervisor at public 
stockyards, and made studies of the properties and services of a num- 
ber of the major stockyards. He has been familiar with respondent’s 
stockyard for many years. He made a study and report on it in 1930, in 
connection with a rate proceeding then pending, and made a similar 
study preparatory to testifying in this proceeding. The Government 
also called Arthur F. Schramm, a civil engineer engaged in private 
practice until he entered Government service about 12 years ago. Since 
then he has assisted in appraising stockyard properties, and has assisted 
Christensen in making studies of the services and facilities of a number 
of stockyards. 

22. In forming their opinions as to the used and useful character of 
respondent’s property, all three witnesses had in mind the definition of 
stockyard services in the act, but differed in its application to the facts 
concerning some units of property. Respondent does not claim as used 
and useful 23 tracts of land, namely, Nos. 5-12, inclusive, 14, 20, 25, 
26, 27, 29, 34, 36, and 38-44, inclusive, and they are found not used and 
useful. It does not claim tracts Nos. 1, 2, 31, and 32 in their entirety. 

23. Some units of property are used both for stockyard services and 
for other purposes. The Government witnesses took preponderant use 
as the guide to whether a unit is used and useful, but the respondent’s 
witness maintained that it is used and useful if used for stockyard pur- 
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poses “only five percent of the time.” He said the leasing of property 
has no bearing on its used and useful character. The Government wit- 
nesses thought a lease was a matter to be considered, but all three 
agreed that lease or rental should not be finally determinative of used 
and useful character. 

23a. Individual tracts are discussed below. A list of the tracts and 
portions of tracts found not used and useful, and the area in square 
feet, are contained in Paragraph 65. 

24. Tract No. 2 lies east of First Street and east of the tract which 
bounds the stockyard area on the north. It is leased to the Junction 
Railroad, and is occupied by railroad tracks, a railroad shanty, old 
box car bodies, and a straw barn used for storing straw for bedding 
railroad cars. With some exceptions, respondent does not claim that 
iand leased to the railroad is used and useful. This straw barn and the 
land under it constitute one of the exceptions, and the only part of 
Tract No. 2 claimed as used and useful by respondent. The use seems 
to be rather for transportation than for stockyard purposes, and the 
entire tract is found not used and useful. 

25. Tracts Nos. 3, 13, 15, 16,17, 19, and 21 are of the same general 
character arid the issues concerning them are similar. Tract No. 3, at 
the southeast corner of Exchange Avenue and First Street, is vacant 
and unused. The others are small vacant tracts lying south of St 
Clair Avenue, mostly west of First Street. A -number of scattered 
tracts owned by respondent in this general location were formerly sites 
of horse and mule barns, most of which have been destroyed by fire. 
Tract No. 15, now leased to National Wash Rack Company, and tract 
No. 19 are used for cleaning and washing trucks. Tract No. 21 is a 
garden. Cars and trucks are parked on the vacant tracts occasionally. 

26. Respondent claims these areas are used and useful because they 
are potential parking areas, to be used if truck traffic outgrows present 
parking facilities and truck parking on public streets is banned. Mr. 
Sheaffer did not know how many trucks they would accommodate, and 
showed no imminent need for their use for parking. The evidence of 
their present or potential use is not convincing, and they are found not 
used and useful. 

27. Tract No. 18, south of St. Clair Avenue near the tracts just dis- 
cussed, is occupied by barn 63, known as the hospital barn, formerly 
operated by a tenant as a veterinary hospital. It has pot been used 
for some time, veterinary services now being performed in the stock- 
yard proper. Respondent claims it should be kept available as a hos- 
pital barn, in case of an outbreak of a contagious disease requiring 
isolation of sick animals. Mr. Sheaffer did not know when it was last 
used for a hospital. The horse and mule business, formerly carried on 
partly in this general area, declined 90% between 1918 and 1939, and 
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is now handled in the main stockyard area. The possibility of need 
for this barn is rather remote, and the tract is found not used and 
useful. 

28. Tract No. 22, on First Street about two blocks south of St. Clair 
Avenue, is the site of barn No. 71. There is no evidence of its use for 
stockyard purposes except to house Government cattle during the 
drought emergency in 1934. This does not show a permanent or regu- 
lar need for the property for stockyard purposes. Respondent claims 
potential use for emergencies, but does not show actual use in the regu- 
lar conduct of stockyard business or imminent need for that purpose. 
The tract is considered not used and useful. 

29. Tracts Nos. 23 and 24, on First Street south of St. Clair Avenue, 
were formerly the sites of horse barns, which have been destroyed by 
fire. They are vacant and unused except for farming or gardening. Re- 
spondent claims them used and useful as a suitable site for the horse 
and mule department, which it says may have to be moved to accom- 
modate increasing arrivals by truck. Relative increase in truck receipts 
has required smaller pens, but there is yet no encroachment upon the 
horse and mule department. If expanded facilities should be required 
by future business growth, the property needed for future use should 
be carried by future rate payers. These tracts are found not used and 
useful for stockyard purposes. 

30. Tract No. 30, adjoining the Armour & Company property on the 
west, is leased to and occupied by the Pulverized Manure Company. 
The original lease ran for 15 years and was extended for another five 
years. Mr. Sheaffer testified that no rental is “involved for this prop- 
erty, as we have felt that it was necessary to encourage the Pulverized 
Manure Company to operate, and if they should cease to operate, it 
would be the respondent’s responsibility to operate such a plant or to 
dispose of the manure in some other way.” 

31. The Manure Company owns the buildings on Tract No. 30, where 
it manufactures and sells fertilizer. It takes practically all the manure 
from the stockyard except that in the hog house, which is flushed down 
the sewer. That in the horse and mule division belongs to the lessees 
of the barns there. The company pays respondent for only that manure 
which respondent loads on cars. Respondent claims the tract is used 
and useful because it would have to arrange for disposal of the manure 
if the Manure Company went out of business, which is said to be a 
possibility because such companies have ceased to operate at some 
stockyards. Mr. Sheaffer had the impression that the financial opera- 
tions of the Manure Company were unsatisfactory. The Government’s 
view, that the tract should not be included because it is being used by 
a separate concern for its private business, seems the better, and the 
tract is found not used and useful for the rendition of stockyard services. 
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32. Tracts Nos. 31 and 32 are west of the main stockyard area. Re- 
spondent claims as used and useful only that portion used as a right of 
way of the outfall sewer, which serves as a drainage outlet for the 
main yard to the Mississippi River. It is found that 174,801 square 
feet (226,051 square feet minus 51,250 square feet) in Tract No. 31 and 
258,890 square feet (273,890 square feet minus 15,000 square feet) in 
Tract No. 32 are not used and useful. 

33. Tracts Nos. 35 and 37, lying west of the main stockyard area, are 
vacant and unimproved, except for farming purposes. They were never 
used as manure dumps, but some wastage has been dumped on them to 
fill the ground. Respondent claims them used and useful because they 
could be used for manure dumps if the Pulverized Manure Company 
ceases to operate. They are found not used and useful. 

34. Tract No. 1, containing 5,369,223 square feet, is the site of the 
main stockyard. It is described in the record by separately numbered 
units, and is so considered here. Parts of it are leased to the Junction 
Railroad, and these parts, with some exceptions discussed later, are 
not claimed by respondent as used and useful for stockyard purposes. 

35. Originally, and for many years thereafter, respondent had a rail- 
road department. Later it set up the East St. Louis Junction Railroad 
Company as a separate corporation, and leased to it the railroad 
facilities. The officers of the two corporations are identical, and some 
employees spend part of their time for the one and part for the other. 
The Railroad Company performs the services of loading and unloading 
livestock shipped by rail to and from the stockyard, for which it is 
paid by the carriers out of the rates charged by them. The proximity 
of the facilities used for transportation and for stockyard services and 
the identity of the general management of the two companies result 
in a rather flexible use of some properties, which might be used partly 
for both purposes. It is somewhat difficult, therefore, to determine 
exactly which facilities are used and useful for stockyard rather than 
for transportation purposes. 

36. At the time of the hearing, a proceeding was pending before the 
Interstate Commerce Commission (Docket No. 27737), in which the 
rates for loading and unloading livestock at respondent’s stockyard 
were assailed as unreasonable and in which reparations were sought. 
Evidence was introduced in that proceeding concerning the property 
which should be included in the rate base for determining the reason- 
ableness of those rates. 

37. In addition to loading and unloading services, facilities at the 
stockyard are used in connection with the obligations of the carriers 
to stop livestock for feed, water, and rest in accordance with the 28- 
Hour Law. On April 19, 1940, during the pendency of the Interstate 
Commerce Commission proceeding, respondent made a supplemental 
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lease to the Junction Railroad, leasing additional areas. Parcels B, C, 
D, E, P, Q, and R, and the Terminal R. R. Association Right-of-Way, 
all leased before the supplemental lease, are conceded by respondent, 
and are found, to be not used and useful for present purposes. 

38. The following units, most of which are not claimed as used and 
useful, were included in the supplemental lease of April 19, 1940: 


Unit 9 Normal shipping pens 

Unit 15 Hog shipping pens 

Unit 16 Cattle “any quantity car” pens 
Unit 36 Merchant’s landing 

Unit 37 Eads landing 

Unit 38 Sheep landing No. 1 

Unit 40 Hog landing No. 2 

Unit 41 Hog landing No. 3 

Unit 42 C.&A. landing 

Unit 43 Wabash landing 

Unit 109 Pens 96 and 97 in hog house No. 3 
Unit 151 Paper storage pen 95 in hog house No. 3 

39. Unit 6 is not claimed, and is found not to be, used and useful. 
Respondent claims that a portion of Unit 7 is used and useful, stating 
that, although it is occupied by a railroad track, trucks use it to turn 
on, in loading and unloading hogs. The track is boarded over for the 
convenience of people going across it to the Morris plant. Although 
about one truck in 15, as observed by Mr. Schramm, would run onto 
the boarding in making a turn, the entire unit is considered not used 
and useful. 

40. Unit 8 is a spur track running to the National Hotel (see Para- 
graph 56, below) boilerhouse, which supplies steam heat and hot water 
to the hotel, and serves some leased properties. It is found not used 
and useful. 

‘41. Unit 9, consisting of some 39 pens adjoining the Eads Landing, 
is leased to the Junction Railroad and is not claimed as used and useful. 
The pens are used primarily for unloading livestock received by rail, but 
are sometimes used by respondent or commission men for holding cattle. 
Exact computation of their use as between transportation and stock- 
yard purposes is impossible. Some of such dually used properties are 
excluded entirely, and some are included entirely, in the used and useful 
property. This unit is found not used and useful, but the finding carries 
the implication that some other dually used property will be considered 
wholly used and useful. 

42. Unit 10 contains 34 pens used partly for animals stopped for 
feed, water, and rest and partly for ordinary stockyard purposes. Re- 
spondent contends that their primary use is for the latter, which should 
make them used and useful. As in the case of Unit 9, this unit is 
found not used and useful, with the implication that some other 
dually used land will be considered wholly used and useful. 
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43. Units 11, 12, 13, and 14 consist of covered shipping pens, the 
C. & A. shed pens, and the range horse shed. Mr. Sheaffer said the 
Government witnesses were entirely incorrect in considering them as 
primarily used for transportation. Respondent claims their primary 
use is for stockyard purposes, which makes them used and useful with- 
out reference to other dually used properties. This contention is not 
well taken. They are considered, wholly used and useful, but partially 
by way of compensation for the findings that Units 9 and 10 were 
wholly otherwise. The area of these four tracts is about double the 
combined area of the other two. 

44. Unit 15 is part of hog house No. 3. On the ground floor are 33 
hog shipping pens. Respondent does not claim these pens as used and 
useful, and concedes that half the land under them is not. Half the 
area, or 18,784 square feet, is found not used and useful. 

45. Unit 16, the cattle “any quantity car” pens, not claimed as used 
and useful, is found not to be used and useful. 

46. Unit 17 is the “any quantity car’ hog pens. Respondent claims 
that, although leased to the railroad, its primary use is for stockyard 
purposes, and that it is therefore used and useful. It is found not used 
and useful. 

47. Units 18, 19, and 21 contain garages Nos. 1, 2, and 3, the stalls 
of which are leased to individuals. Respondent claims them used and 
useful because used by persons having business at the stockyard. They 
are found not used and useful for rendering stockyard services. 

48. Units 27 and 28 are parking areas. The former is used largely 
by employees of the Continental Can Company. Respondent claims it 
is used primarily by patrons of the stockyard, and therefore used and 
useful. The latter, leased to the Continental Can Company, is not 
claimed. Both units are found not used and useful. 

49. Units 32 and 33 are Packers Avenue and Jones Avenue. It is 
undisputed that they are used both for stockyard purposes and by the 
general public for other purposes. Respondent argues that they would 
be wholly necessary for rendering stockyard services even if not used 
for arly other purpose, and therefore should be considered wholly used 
and useful. There is no way to determine the exact extent of use for 
each purpose, but it does not seem equitable for stockyard patrons to 
support entirely these facilities which are used for other than stock- 
yard purposes. Half the land area in these units is considered used 
and useful, and half not used and useful. 

50. Units 36, 37, and 38 are leased to the Junction Railroad, Re- 
spondent claims that there is dual use of part of the area, which should 
make the alleys in 37 and 38 used and useful. There is some use for 
stockyard purposes, but its extent is not ascertainable with accuracy. 
Such use has been taken into consideration in allowing other: dually 
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used land to remain in the used and useful category. These tracts are 
found not used and useful. 

50a. Respondent points out that there is no finding in the Tentative 
Order that Unit 39 is used and useful. The general plan followed in 
- that order and here is to find what areas are not used and useful and 
subtract them from the total area. This was done because the areas 
of the not used and useful items could be computed more readily and 
accurately than those of the used and useful items, because of differ- 
ences in size and shape. Thus this unit, as any other land not found 
to be not used and useful, is not subtracted, and remains in the part 
allowed as used and useful. 

51. Units 40 and 41 are hog landings Nos. 2 and 3, on the first floor 
of hog house No. 3. There is a second floor of lesser area which is used 
and useful. Respondent claims that the land under the alleys is used 
and useful for stockyard rather than for transportation purposes, and 
that half the remaining area should be considered used and useful. 
Except for half the area under the second floor, the land under these 
units is found not used and useful. 

52. Units 42 and 43 are landings leased to the railroad, only the alleys 
of which are claimed used and useful for stockyard services. These 
areas are found not used and useful. 

53. Unit 50 is the main cattle division. It contains alleys leased to 
the Junction Railroad, but respondent contends that the alleys are used 
primarily for stockyard purposes. The land under these alleys is found 
not used and useful. 

54. Unit 55 is the general utility section used in connection with 
cattle. 5,455 square feet in this section, under alleys leased to the rail- 
road but claimed by respondent as used primarily for stockyard pur- 
poses, are found not used and useful. 

55. Unit 109 consists of pens 96 and 97, on one floor of hog house 
No. 3, a two story building. The pens are leased to the Junction Rail- 
road, which may use them for transportation purposes. Respondent 
claims they are not used by the railroad but are used for stockyard pur- 
poses, and that the entire area is used and useful. It is found that half 
the area, or 1,584 square feet, is not used and useful. 

56. Unit 124 is the hotel heating plant, and Unit 137 is the National 
Hotel and some of its facilities. It is respondent’s contention that 
operation of the hotel and dining room is necessary to develop and 
maintain the stockyard business, and a number of uses of small por- 
tions are said to be for rendering stockyard services. These facilities 
are open to and used by the general public, and they do not seem so 
closely related to purely stockyard services as to require that they be 
covered into the rate base for stockyard rates. The land in these units 
is found not used and useful. 
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57. Units 134, 135, and 136 are the sites of small offices used by those 
engaged in business on their own account. They are found not used and 
useful. 

58. Units 138, 139, 140, and 141 are leased to outsiders, and are not 
claimed as used and useful by respondent. They are found not used and 
useful, but the land in Unit 141 was considered with Tract No. 29, and 
should not be again deducted in Paragraph 65. 

59. Units 142 and 143 are not claimed as, and are found not to be, 
used and useful, but the area of Unit 142 has been considered with 
Tracts 9, 10, and 11, and should not again be included in Paragraph 65. 

60. Respondent contends that Unit 144, leased to a poultry concern, 
and Unit 145, not being used, would be used in the near future. They 
are found not used and useful. 

61. Unit 146 is horse and mule barn No. 22, a one story brick build- 
ing between Front Street and St. Clair Avenue. The inside equipment 
for handling horses and mules has been removed and the barn is now 
vacant except for a small area rented in order to lessen the fire hazard 
and reduce the insurance rates. Mr. Sheaffer claims that it is used 
and useful because it may sometime be used in connection with a 
reviving horse and mule market. The prospective use for this purpose 
is too indefinite, to warrant its inclusion, and the land on which this 
unit is located is found not used and useful. 

62. Unit 147 was considered not used and useful in connection with 
Tract No. 12, and should not again be included in Paragraph 65. Units 
148 and 149 contain two gasoline filling stations which respondent claims 
are used and useful because they serve stockyard patrons. This does 
not seem closely enough connected with rendering stockyard services, 
and these two units are found not used and useful. Unit 150 contains 
a brick building leased to the Reporter Publishing Company, and 
Unit 151 is a pen on one floor of hog house No. 3, used for storage by 
the publishing company. Respondent claims these as used and useful 
because the lessee gets out a livestock paper, and respondent encourages 
it by charging a low rental. Use of these units, too, seems too remote, 
and they are found not used and useful. Since the land under Unit 151 
supports two floors, only one of which is found not used and useful, only 
half its area is deducted in Paragraph 65. 

63. Unit 154 is an old water reservoir formerly used in connection 
with the operation of the old Morris Packing Plant. -Respondent con- 
tends it is now used to store water for emergency use in case of fires. 
At the time of the hearing it was almost empty, and contained floating 
planks and other debris. The land under it is found not used and useful. 

64. Units 110, 111, 112, and 119 are the carpenter shop, lumber shed, 
material storage yard, and fire station, which serve all of respondent’s 
property, both used and useful and not used and useful. Respondent 
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claims them as entirely used and useful, as it does the dually used 
streets, because they are necessary as a whole for the used and useful 
property even if they were not used for the other. It might as well be 
argued that, since these facilities are necessary to serve the property 
not considered used and useful, that property should support them 
entirely, and no part of their cost should be borne by the payers of 
stockyard rates. It seems, however, that a more reasonable allocation 
would be to apportion these units in accordance with the property they 
serve. Since approximately 27% of respondent’s structures are found 
below to be not used and useful, 27% of the land in these units is found 
not used and useful. 

65. The following table gives a summary of the land areas found 
above to be not used and useful for rendering stockyard services. The 
figures in the third column refer to zones used in determining land 
values in Tract No. 1, discussed below in Paragraph 71. 


Tracts outside Paragraph Zone within Square feet not 
of Tract No. 1 Reference Tract No. 1 used and useful 
22 18,305 
a 4,500 
400 


31 (part) 
32 (part) 
35 


37 1,970,760 
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Units within Paragraph Zone within Square feet not 
Tract No. 1 Reference Tract No. 1 used and useful 
Parcel B 37 1-A 646 ,683 
« @C “ 173 ,807 
141,455 
15,065 
23,478 
Q ; 39 ,640 
R . 31,907 
Term. R.R. Ass’n 
Right-of-way 9,650 
12,380 


meat 9 17,504 
8 2,400 
9 33 ,873 
10 45 , 160 
15 (part) 18,784 
16 


Ls 
wie 
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5,017 


bt 
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32 (part) 
33 (part) 
36 
37 
38 
40 (part) 
41 (part) 
42 


43 

50 (part) 
55 (part) 
109 (part) 
124 


137 
134 
135 
136 
138 
139 
140 
143 
144 
145 
146 
148 
149 
150 
151 (part) 
154 


110 (part) 

111 (part) 

112 (part) 

119 (part) ' 604 


TOU... , 19,905 ,333 


66. When the total area found not used and useful is subtracted from 
the 23,430,171 square feet of land owned by respondent, there is left 
an area of 3,524,838 square feet, which is considered used and useful 
for the purposes of this proceeding. Of this used and useful land, 
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1,572,805 square feet are in Zone 1-B, 1,777,761 square feet are in 
Zone 1-C, 108,022 square feet are in Zone 1-D, all in Tract No. 1, 
51,250 square feet are in Tract No. 31, and 15,000 square feet are in 
Tract No. 32. 


Value of Used and Useful Land 


67. Three witnesses testified on the value of respondent’s land. N.C. 
McLean was called by respondent, and John A. Zelinski and Frank P. 
Finley were called by the Government. McLean, a member of the firm 
of McLean and Galvin, has been engaged in the real estate and insur- 
ance business in East St. Louis since 1893. For many years his firm has 
bought, sold, managed, and negotiated loans on industrial, residential, 
and commercial properties in the vicinity of respondent’s stockyard. 
He has testified in condemnation proceedings and before the Interstate 
Commerce Commission, and has been called by respondent on two occa- 
sions to testify on the value of its land. His qualifications were not 
questioned at the hearing. 

68. Zelinski has been Principal Valuation Engineer under the Packers 
and Stockyards Act since August 1934. He graduated from Ohio State 
University and had much engineering experience before entering Gov- 
ernment service. He was Junior Land Appraiser for the Interstate 
Commerce Commission before entering the army in 1917. During the 
war he served in railroad, road, and warehouse construction in France. 
Back with the Interstate Commerce Commission in 1919, he did ap- 
praisal work until the beginning of 1920, when he became Construction 
Engineer for the Diamond Alkali Company. He returned to the Inter- 
state Commerce Commission in 1920 as a land appraiser and remained 
in that position until January 1928, when he became Assistant Director 
of Research for the National Association of Owners of Public Utility 
Securities. He was admitted to the bar of the Interstate Commerce 
Commission, where he represented the association. Subsequently he 
was a consultant on railroad and utility regulations in Washington, 
D.C. He has appraised the land belonging to the stockyard companies 
at Denver, Portland, Chicago, Cincinnati, Fort Worth, Peoria, St. Paul, 
Los Angeles, and National Stock Yards. He had charge for the Govern- 
ment of the valuation of respondent’s land and structures. No question 
was raised at the hearing as to his qualifications. 

69. Finley, a resident of St. Louis, is an appraiser for the Interstate 
Commerce Commission and is in charge of the St. Louis district. He 
has been engaged in land appraisal work since 1919, prior to which 
he was a civil engineer in private practice. He did his engineering work 
at Ohio State University and Parsons College. In connection with his 
work for the Interstate Commerce Commission, he has placed valuations 
on the lands of all railroads in the St. Louis area, in which are included 





A. D. 520 ST. LOUIS NATIONAL STOCKYARDS CO. 683 


East St. Louis, National City, Granite City, and Monsanto. In the 
course of his work he continually collects data on sales and leases, and 
gathers any other facts which he thinks ought to be considered in the 
valuation of railroad land. In connection with railroad valuation, he 
ascertains as nearly as possible the value of adjacent or similar land, 
and reports to the Bureau of Valuation of the Interstate Commerce 
Commission. He is generally familiar with, and has worked among, all 
industries that have trackage or are located near the railroads in St. 
Louis and East St. Louis. No question was raised at the hearing as to 
his qualifications. 

70. Zelinski and Finley placed a valuation upon each zone of respond- 
ent’s land irrespective of whether it was used and useful. McLean 
placed a value upon only those zones which respondent claimed as used 
and useful, except Tract No. 20, which he.included inadvertently and 
later excluded. Finley placed a valuation of $3,335,850 on all of 
respondent’s land. Zelinski’s valuation was $3,936,202. McLean placed 
a valuation of $5,609,906.52 on the land respondent claims as used and 
useful. 

71. For valuation purposes, the witnesses divided Tract No. 1, in 
which is the main stockyard area, into four zones, 1-A, 1-B, 1-C, and 
1-D. Zone 1-A is the northern 722,255 square feet of the tract, partly 
covered by railroad tracks. None of it has been found used and useful. 
Zone 1-B, 2,109,674 square feet, extends from 1-A down, or southward, 
to Exchange Avenue, and contains the Exchange Building, the sheep 
division, and part of the cattle division. The area from Exchange 
Avenue to Front Street, containing 2,299,432 square feet, is Zone 1-C, in 
which are the hog division, the horse and mule division, part of the 
cattle division, and some leased properties. Zone 1-D is the rest of 
Tract No. 1, with an area of 237,862 square feet, extending from Front 
Street to St. Clair Avenue. 

72. Respondent also owns land east of the main stockyard area, and 
scattered areas south of St. Clair Avenue. Beyond the Swift and 
Armour plants to the west, it owns outlying tracts, much of the land 
there being unimproved. 

73. The situation of respondent’s land in its main stockyard area is 
somewhat peculiar. It is surrounded almost entirely by railroad track- 
age. To the west, across the railroad tracks, are the packing plants of 
Armour and Swift. To the east there is a retail business corner at the 
intersection of St. Clair Avenue and First Street. Immediately to the 
north of this is a very cheap residential section extending almost the 
entire north and south length of the yard. Toward the northern por- 
tion, and somewhat removed from the yard, there is an industrial area. 
In this vicinity is the Hunter packing plant. Extending in a westerly 
direction from First Street, along the south side of St. Clair Avenue, 
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there is a low-grade commercial section, which fades away rapidly 
into land practically vacant. 

74. Within the area to the east and south there have taken place 
in the past a number of sales of land, none of them, however, involving 
an area near the size of the main yard. It was the consensus of the 
witnesses that many of these sales had little or no probative value. 
Except in one instance, that of the Continental Can lease, no witness 
placed upon any land the exact price developed by a sale or lease in- 
vestigated by him. Each, however, placed some reliance upon some 
of the sales. 

75. McLean placed a value on Zone 1-D first and then worked 
downward to. the values for 1-C and 1-B. In arriving at the value, 
he had before him what are known as the Ear] Pollock lease, the Harry 
Pollock lease, and the Robertson corner at First Street and St. Clair 
Avenue. All of these areas belong to respondent and are leased to 
private individuals. The properties occupied by the Pollocks are used 
by them for the operation of filling stations. The Robertson corner is 
used for a mail-order house and retail store. 

76. McLean developed a value of $10 per square foot from the Earl 
Pollock lease, but discovered later that he had made an error in com- 
puting the area. He stated, however, that the fact that he had mis- 
calculated the price would not change his opinion as to the value which 
he had placed upon Zone 1-D, and that he could cut the $10 in half 
and still have ample support for his opinion. He stated that if there 
had been a little less money, he would have checked it a little more 
carefully and that, if the computed value had come down somewhere 
near the figure he thought he could use, he would have verified the 
width of the lot and its breadth. Asked whether he arrived at a con- 
clusion with respect to the value of 1-D and then looked around to 
check it against those unit figures to see whether they supported it, he 
stated that he had made a valuation on 1-D in 1930, that he had in 
front of him his 1930 valuation, and that he could not recall whether 
he approached the value he placed on 1-D forward or backward. “They 
(the Pollock leases) seemed to justify my figure. They were in both 
cases quite a bit higher than the figure I used. I thought they gave 
me a basis for my opinion. Again I say those are the things that you 
must have in your mind when you attempt to hazard an opinion.” 

77. The witness had before him also what is referred to as the 
Robertson lease. He placed no value upon this land because it was 
not claimed as used and useful, but he did consider the corner in arriv- 
ing at the value which he placed upon 1-D. He called attention to the 
fact that in a former hearing in 1930, a witness called by the Gov- 
ernment placed a value of $4.50 a square foot on this corner. He tried 
to ascertain the volume of business which was transacted there but did 
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not succeed. He knew, however, that it was large. He said that it is 
one of the best corners in East St. Louis and “disseminates” value to 
the nearby land, such as Zone 1-D. A combined mail-order house and 
retail store is conducted at this location. After those who bring live- 
stock into the yard by truck have delivered it and had their trucks 
washed and cleaned, they load the trucks with merchandise, at this 
store, to take back with them. There is also traffic passing this corner 
which comes into St. Clair Avenue from the highways coming into 
East St. Louis from the east. 

78. The Robertson lease faces 112 feet on St. Clair Avenue and 198 
feet on First Street. There is also a 16-foot alley running along its 
width. On the basis of these sales and of his general experience, 
McLean placed a value of $2 a square foot on the approximately 514 
acres in Zone 1-D. This value is higher than is justified by the evi- 
dence. The high values developed for the Pollock and Robertson 
leases are for comparatively small areas where traffic from the 100 
acres in the stockyard and the roads coming into East St. Louis, and 
that to and from the Armour and Swift plants, is concentrated. It 
seems obvious that retail businesses and filling stations covering the 
whole 51% acres of 1-D would enjoy no such success as that now being 
enjoyed by the two Pollock filling stations and the Robertson mail- 
order and retail business. Moreover, the land in 1-D is not being used 
for such purposes. Most of it is lying idle, and efforts to induce busi- 
nesses to locate on it have not been successful. 

79. McLean placed a value of $1 per square foot on Zone 1-C. He 
had in front of him all the information he had used in arriving at the 
value for Zone 1-D, and 1-C is immediately north of 1-D. He was of 
the opinion that the value in 1-D would be reflected in the value of 1-C. 
In arriving at a value of $1 per square foot on 1-C, he gave great weight 
to the Continental Can Company lease, covering slightly less than two 
acres. In analyzing the lease in 1930, he arrived at $1.84 a square foot 
for the land covered, and placed a value of $1.25 a square foot on Zone 
1-C. In 1940, however, he took the value of $1 per square foot, men- 
tioned in the minutes of the respondent, as the value of the leased land, 
and placed the same value of $1 a square foot on the entire Zone 1-C. 

80. On the other hand, he gave no consideration to a lease by respond- 
ent to the National Distributors, a flour, grain, and feed distributing 
company, because the building on the land was erected for an entirely 
different. purpose from that for which it was being used. McLean did 
not believe that the cost of the building was a factor which entered 
into consideration. Respondent had the property as it stood, and prob- 
ably thought that the rental paid by the National Distributors was all 
ihat could be got out of it. He stated that should the building be 
destroyed, it would not be replaced as it now stands. The location of 
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the building is good because most of the traffic on First Street passes it. 

81. At the time of McLean’s testimony, the Continetal Can Com- 
pany lease was expiring, and was not being renewed, as the company 
was erecting a plant elsewhere, for reasons not stated. The effect 
would be to place the leased property on the rental market, with at 
least the possibility that it might reach the status of that leased to the 
National Distributors. Respondent states, in an exception and at the 
argument, that the Continental Can lease has been renewed at a higher 
rental, and concludes that this supports McLean’s valuation. Leaving 
aside, for this purpose, the propriety of considering questions of fact 
mentioned only in exceptions and argument after the time for submis- 
sion of evidence had expired, respondent’s conclusion does not follow 
the allegation. McLean’s opinion must have been based upon the 
situation as it then existed, which was that the lease whose developed 
value he wholly adopted was quite possibly about to be in the same 
category as a lease he wholly disregarded. 

82. The witness was probably correct in giving no weight to the 
National Distributors lease in a literal sense, since the rental received 
would pay so slight a return on the value of the building and the land 
combined. But in a general sense this situation does have a bearing. 
It shows that land belonging to the respondent, favorably situated with 
respect to traffic and well located, is not in strong demand for indus- 
trial or like purposes, and that it yields only a make-shift income. 

83. There is still another point involved. In order for the 50 acres 
in 1-C to have a value of $1 a foot, such as the witness placed on it, it 
would be necessary to have the Continental Can Company or some 
other industry occupying, instead of less than two acres, the total 50 
acres, and willing to remain there. 

84. McLean considered that the Can Company had railroad tracks 
passing by it, just as Zone 1-C has tracks passing by it. Should the 
entire zone be occupied by industries similar to the Continental Can 
Company and having railroad trackage advantages comparable to 
those of the present Continental Can Company, the railroad trackage 
now in existence would have to be multiplied several times, and much 
of the land would have to be used for streets and roads. 

85. From all the testimony of this and other witnesses, it is found 
that $1 per square foot is greater than the fair market value of the land 
in Zone 1-C. 

86. McLean places a value of 80c a square foot on the land in Zone 
1-B. He had before him all the information he had accumulated in 
arriving at values for Zones 1-D and 1-C. In addition, he considered 
a sale in 1929 of a small lot 75 by 105 feet (7,875 square feet) at 83c 
a square foot from a man by the name of Kadavi to the Hunter Pack- 
ing Company, which bought the land to fill out its holdings. McLean 
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regards the lands in this vicinity as industrial, as he did the land in 
J-D. Asked why he gave weight to the Kadavi sale in arriving at a 
value for 1-B and did not to other small areas in arriving at the value 
of Tract 13, he stated that he thought the Kadavi transaction “was 
just a little further justification for getting up in that neighborhood, 
that figure I mean. There it was 83 cents and I was using 80. I 
thought that was an indication of what an industry would pay for 
property it wanted in that section.” 

87. Two or three months prior to the date he testified, McLean 
handled a sale to the Hunter Packing Company of a lot 62 by 120 
feet at 46.2¢ a square foot. This lot is in the first block east of Zone 
1-B, whereas the Kadavi lot is in the third block from the zone. Seem- 
ingly he gave no consideration to this sale, because he “thought we 
should have got more money from Hunter for that piece.” Hunter, 
president of the Hunter Packing Company, is quoted as saying that 
industrial land, such as that occupied by his packing plant, was worth 
about $10,000 an acre. The company owns about 714 acres, which it 
carries on its books at $73,965.81. 

88. While it may be true that there are no sales of land in that 
neighborhood of an area approaching that of Zone 1-B, and while it 
may be hazardous to translate the sales price of small and scattered lots 
into the value of larger tracts of land, there seems to be no logical 
reason why the sale of one small and remote lot in 1929 at 83¢ per 
square foot should be given weight and the sale of another small lot, 
nearer the zone, at 46.2¢ at the approximate date of the hearing, and 
to the same company, should not be given weight. 

89. It is found that 80¢ a square foot is higher than the fair value 
of the land in Zone 1-B. 

90. Finley was furnished the sales sheets containing the data set 
forth in Government’s Exhibit No. 13, but not with the textual portion 
of that exhibit, which contains a discussion of respondent’s land and 
the value placed upon it by Zelinski. When Finley testified, he had 
not discussed the value of specific zones with Zelinski, and did not 
know what value Zelinski had placed upon the land. He gave con- 
sideration to these sales, and went over respondent’s property and 
adjoining property with which he was familiar. He made no attempt 
to arrive at his conclusions of value by any mathematical computation, 
but based his opinion upon information available to him over a long 
period of years, and his experience as an appraiser of railroad prop- 
erties in the St. Louis area. 

91. He was of the opinion that land values in the East St. Louis 
area declined from 1929 to 1933 and had not made much recovery since. 
He had in mind the data mentioned in Paragraph 90, and considered 
these as a part of the general background. For the most part he did 
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not carry any particular sale or lease into the value of any particular 
zone. He placed a value of 75¢ a square foot on Zone 1-D, and 45¢ a 
square foot on Zones 1-C and 1-B. 

92. Two observations may be made with regard to the conclusions of 
Finley. The value which he placed on Zone 1-D is the lowest which 
any witness, either in the 1930 hearing or the 1940 hearing, placed 
upon it. He is the only witness who has placed the same value upon 
Zones 1-B and 1-C. All witnesses except Finley have considered 1-B 
less valuable than 1-C. Generally speaking, the witnesses have consid- 
ered 1-B from 60 percent to 80 percent as valuable as 1-C. 

93. Irrespective of the specific per foot value which witnesses have 
placed upon land in the vicinity of the intersection of St. Clair Avenue 
and First Street, the evidence is conclusive that it is the most valuable 
iand belonging to respondent. It is also conclusive that Zone 1-D is 
worth more per square foot than 1-C or 1-B. 

94. A consideration of all the testimony leads to the conclusion that 
Zone 1-C is more valuable than Zone 1-B, and that the value of 75¢ a 
square foot, placed by Finley on Zone 1-D, is less than the fair market 
value of that zone. 

95. Zelinski placed a value of $1.10 per square foot on Zone 1-D, 60¢ 
on 1-C, and 40¢ on 1-B. Prior to giving his testimony and expressing 
an opinion as to value, he examined a large number of sales and leases 
in the neighborhood of the stockyard. This information he set forth 
on sales sheets, which constitute a part of Government’s Exhibit No. 
13, in the record. 

96. Respondent contends that Zelinski’s opinion must be completely 
disregarded as a matter of law because he valued respondent’s property 
on the basis of the value of stockyard properties in other cities, with- 
out considering the value of nearby land in East St. Louis. Reference 
was made to Zelinski’s statement that practically all business and resi- 
dentia] tracts involved in sales near respondent’s stockyard were so 
lacking in similarity to respondent’s property as to have comparatively 
little reflective influence upon its value, or to be of any specific value 
in determining its value. 

97. Zelinski likewise failed to find that the leases made by respond- 
ent gave a very substantial basis for placing a value on the land. 
Many of the buildings on the land have ceased to be used for the pur- 
pose for which they were constructed, such as a number of horse and 
mule barns. These are leased whenever possible for the maximum 
rent obtainable. The rent received is not sufficient to pay a return 
on the cost of the building or its reproduction cost new less deprecia- 
tion. To consider all the rental income as applicable to the building 
would leave none applicable to the land and result in a mathematical 
conclusion that the land is worth nothing at all, an untenable conclu- 
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sion. The same result would be reached with respect to the building 
if all the rental were attributed to the land. The fact of the matter 
is that there is not a strong demand in that vicinity for land for indus- 
trial purposes. The renting of these properties by respondent for what 
it can get out of them is good business under the circumstances, but 
does not furnish valuable information for arriving at the value of the 
land. 

98. In the absence of sales of large industrial tracts similar to re- 
spondent’s lands, Zelinski, as did the other witnesses, resorted to his 
experience. His experience includes the valuation of railroad and 
stockyard lands in many parts of the United States. He could not 
have effaced his experience even if he had desired to do so. He knew 
what values he had placed upon stockyard lands in other cities, and 
very naturally compared the situation existing with respect to respond- 
ent’s land with that of other stockyards. He testified that, if he had 
based his opinion on values at other stockyards, ignoring the local 
situation, as respondent says he did, he would have put a lesser valua- 
tion on respondent’s land. He stated that he had to use judgment and 
experience acquired at other places to determine at about what level 
he would expect outlying lands belonging to respondent, and suitable 
for industrial purposes, to sell for if there were an active market for 
them. He stated that there has been little activity in industrial property 
in these outlying districts and relatively little-movement of industrial 
property in recent years. He is of the opinion that respondent’s land 
has latent possibilities, and stated that these possibilities had influcened 
his opinion as to its value. 

99. Even if, as respondent argues, the opinion of Zelinski should be 
completely disregarded on legal grounds, the facts developed by him 
remain a part of the record, to be considered in reaching a conclusion 
as to the fair value of respondent’s land. 

100. The testimony and facts of record concerning land lead to the 
conclusion that a peculiar situation exists with respect to the value of 
respondent’s land. It is an oasis of value bounded on the north by 
swampy and unimproved land; on the east by a thinly developed indus- 
trial area, a very cheap residential area, and a highly developed retail 
corner; on the south by a low-grade commercial development, which 
feather-edges off into vacant land; and on the west by the Armour and 
Swift packing plants, beyond which are a few industrial properties 
bordering on farm lands suitable for industrial development. 

101. The lack of demand for industrial properties in this particular 
section is shown by the fact that, although the railroad facilities have 
been there since before the establishment of the yard, and have been 
greatly improved since, there yet remain wide stretches of land awaiting 
industrial development. Furthermore, respondent itself owns property 
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which it leases for what it can get out of it, irrespective of whether the 
rentals obtainable are a commensurable return or not. To give pre- 
cominant weight in evaluating respondent’s land to the value of land 
at the intersection of two main thorofares and to a lease developing a 
value of $1 a square foot, and to ignore the general situation outlined 
above, would result in an unwarranted value for the stockyard land. 

102. In Paragraph 32, some of the land in Tracts Nos. 31 and 32 was 
considered used and useful because the outfall sewer passes under it. 
This land is considerably less valuable than that in the main stockyard 
area. Finley valued Tract No. 31 at 30¢ a square foot, and Zelinski 
valued it at 25¢. Their values for Tract No. 32 were respectively 5¢ 
a square foot, and $3,000 an acre, or approximately 7¢ a square foot. 
McLean did not value either tract. 

103. The fair value of the land in Zone 1-B is found to be 40¢, that 
in Zone 1-C 55¢, that in Zone 1-D $1, that in Tract No. 31 30¢, and 
that in Tract No. 32 5¢, per square foot. When these values are 
applied to the areas found used and useful in Paragraph 66, we have 
the following: 
$629 , 122 

977,769 


108 ,022 
15,375 
750 


1,572,805 sq. ft. at$ .40a 
ie EG aoe 

“at 1.00 “ 

i Oe 

fat 06" 


iq 
“ 
“ 
« 
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Total fair value of respondent’s used and useful land is $1,731 ,038 


Cost of Reproducing Structures and Equipment 


104. Two appraisals were made of the respondent’s properties, one by 
engineers of the Government under the direction of John A. Zelinski, 
and the other by engineers for the respondent under the direction of 
H. M. Doyne, a civil engineer who has practiced his profession for 
many years in St. Louis. 

105. A considerable portion of the engineering work was done jointly, 
particularly that of ascertaining the amount and quantity of the inven- 
tories of the properties. The engineers of the Government worked in 
groups and measured and counted the inventory of various units of 
property and made field notes. Engineers of the respondent were 
present, inspected the property as engineers of the Government in- 
voiced it, checked over the inventories made, and, when satisfied with 
the correctness of the count or measurement, signed the field notes. 
The result of this arrangement was a substantial agreement as to the 
amount and quantity of the structures and facilities to be priced. 

106. When the inventory was completed, copies of it were in the 
hands of the engineers of both parties, and identical plans of some of 
the structures were at the disposal of all engineers. From these sources 
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of information, the engineers computed the total amounts of material 
and equipment, compared the results, and made reconciliations when- 
ever necessary. Most of the differences and discrepancies were thus 
eliminated. 

107. In inventorying the water and sewer systems, the engineers 
were in agreement on such matters as size, quantity, and kind of pipes 
and manholes, but they made different assumptions as to methods of 
construction, as they did for the yards as a whole, and so arrived at 
different costs. A large part of the differences in results arises from 
these differences in assumed methods of construction. 

108. After completion of the joint inventory, it was discovered that 
there was a cushion of cinders under portions of the pavement. The 
inventory was made to include cinders, although borings indicated they 
were not under all the pavement, and the reports and exhibits of the 
engineers were supplemented to include them. 

109. There was agreement on prices of some materials, such as lum- 
ber, sand, and gravel, but not on some such small items as hardware 
and fixtures. In figuring cost of reproduction, both parties used East 
St. Louis wage scales. 

110. As stated above, there was no agreement as to methods of con- 
struction. 


111. When the hearing closed, the two valuation reports stood as 
follows: ‘ 


Reconstruction Cost 
New Less Depreciation 


$6,689, 192 


Reproduction 
Cost New 


$8 , 786 , 757 


Respondent 
Exhibit 36 and 36-A................ 


Exhibit 37, net deduction 
Total 


Exhibit 19 
Exhibit 20 
Exhibit 51 


—9,767 
$8 .776 ,990 


$6 ,373 ,427 
105,188 
11,751 
$6 , 490 , 366 
93 ,559 


—7,731 
$6,681,461 


$4,182,419 
74,011 


$4, 263 , 989 


$6 ,583 , 925 


112. Both engineers included overheads in cost of reproduction new. 
If these are deducted, most of the difference in the remaining totals for 
reproduction costs is due to the different labor costs used. This is true 
although materials are not always comparable. For example, concrete 
is material to the Government engineer, because he assumed purchase 
of ready-mixed concrete delivered at the point of use, while to the 
respondent’s engineer, the materials are sand, gravel, and cement, 
because he assumed he would mix the concrete in the yards. 
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113. Respondent contends that the Government’s reproduction cost 
is too low because, among other things, the Government did not con- 
template the use of a material yard, it assumed too high a rate of 
performance for labor, and it allowed too short a period for preparation 
and construction. The Government’s contention is that respondent’s 
treatment of these matters results in too high a cost. 

114. Respondent compared the Government’s 1930 and 1940 ap- 
praisals. In converting 1930 cost to 1940 cost, respondent increased 
the 1930 labor by 23 percent, which it calculated to be the increase in 
the hourly wage rate in East St. Louis. Such an adjustment could be 
accurate only if the same number of labor hours were required in 
1940 as in 1930. It takes no account of increased use of labor saving 
machinery. For example, much of the grading and excavation which 
would be done by machinery in 1940 was assumed to have been done 
by team, scoop, and shovel in 1930. Also, respondent erroneously 
claims that foreman cost was omitted from the Government’s 1930 
appraisal; it was included among the overheads. 

115. In adjusting the 1930 and 1940 appraisals for comparison, re- 
spondent deducts some items which went out of existence between the 
two, but fails to take into account other matters. For example, the 
1930 inventory includes some two miles of sewer pipe not found in 
1940, nearly two million more brick in the same buildings than were 
included in the 1940 inventory, and more excavation for the same 
buildings. Failure to consider such discrepancies renders respondent’s 
comparison of the two appraisals of little value. 

116. A principal reason for the difference in labor costs results from 
the assumptions as to a material yard. Respondent assumes that the 
great bulk of the material would move into a material yard, and be 
distributed from there to the point of use. The Government assumes 
that most material received by rail would be unloaded at the point 
of use, or move directly from the cars to the point of use. Most of 
that received by truck, the Government assumes, would move to the 
points of use without being first unloaded in a material yard and then 
reloaded and hauled to such points. 

117. Respondent argues that the Government made no allowance 
for the cost of a material yard which would be necessary to accumulate 
and store the cinders needed. Since a premium must be paid if a car- 
load of lumber comes in mixed sizes, respondent says it would cost more 
to deliver lumber directly to several points of use than to move it from 
the cars to a lumber shed and then distribute it. The Government as- 
sumed that 20 percent of lumber would be handled through a material 
yard. Respondent claims that the Government’s plan would call for 
hundreds of small piles of different materials around the various struc- 
tures to be constructed, and would cost more because of losses from 
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theft, weather, etc. Keeping of material records would be less expen- 
sive, it says, if material went to a material yard, was there invoiced, 
and then checked out as needed. According to it, the Government’s 
method is contrary to all construction experience and would result in 
chaos. 

118. The record does not support respondent’s claims. When St. 
Mary’s Hospital in East St. Louis was built, the contractor had his 
material delivered to the street, and then handled it into the build- 
ing, as was done in the construction of Loew’s Theater in St. Louis. 
Bricks were delivered by truck from the plant. Likewise, material for 
the Southwest High School in St. Louis was delivered from the cars or 
from the plant directly to the building. 

119. The evidence shows that under modern transportation and in- 
dustrial conditions, building projects are carried on through direct de- 
livery of materials to the site of use. This is done even where traffic 
problems and buildings are more complex than they would be here. 
Reproduction of the stockyard contemplates that all stockyard activi- 
ties would cease. With no other activity going on in a large area, and 
with a great part of the construction consisting of one story structures, 
many of them open pens, there would seem to be ample space for orderly 
delivery of material to various parts of the yard, without any necessity 
for unloading them at a central material yard en route. 

120. Rate of performance of workers and machines is another factor 
entering into the difference in the labor costs assumed by the parties. 
One of the main differences of opinion related to the rate at which a 
erane handles raw material. This is important because, of the 7,000 
carloads of material estimated as needed by respondent, 4,000 would 
be handled by crane. Under respondent’s assumptions, much of this 
handling would be during the summer months. Respondent’s assump- 
tion is that a crane with a one cubic yard clam shell bucket would 
handle 15 cubic yards per hour. One of the Government engineers 
testified that the capacity for such a crane would be 60 to 75 cubic 
yards, depending upon the material and conditions of handling, and 
one of respondent’s witnesses gave testimony from which it may be 
computed that 50 yards could be easily handled by a crane having a 
three-quarters cubic yard bucket. The evidence is clearly against 
respondent’s assumption, and supports a rate of performance three or 
four times as great. ; 

121. The main difference in the costs of brick pavement resulted 
from the assumed costs of sub-grading, which the Government com- 
putes at 7¢, and respondent at 13.7¢, per yard yard. Respondent 
undertook to show that the Government’s estimate is too low by com- 
paring it with the 1930 estimate. Because respondent took no account 
of the advance from the horse, scoop, and hand to the machine method 
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in this type of work, its comparison is of little practical significance. 
Respondent assumed cuts and fills, averaging two feet, done by teams 
and scrapers. Since the land was valued as level, any assumption of cuts 
and fills was erroneous. Respondent substantiates its cost figure by 
comparison with the cost of grading and filling under the Continental 
Can building. The latter cost, including a fill to support the lower 
floor, from material hauled in, is not comparable. Respondent argues 
that the Government’s figure should be increased by the cost of un- 
loading and distributing the brick, stating that the Government’s 
method of unloading brick from the car directly to the site of use is 
impractical. As mentioned above, the record does not support this 
assertion.” 

122. Respondent’s claim of inadequacy of the Government’s figure 
for spreading cinders as a cushion for paving brick rests in part upon 
respondent’s estimate of subnormal handling performance, discussed 
above. 

123. The contention that the labor cost of butting in brick around 
posts and manholes should be added to the Government’s pavement 
cost figure is not well taken. The additional cost of butting in is not 
specifically added, but it is allowed by not deducting the cost of ma- 
terials not used in paving solidly the areas occupied by the posts, 
manholes, etc. 

124. At the hearing and in its exceptions, respondent stated that the 
Government’s rate of performance for laying concrete is .47 man hour 
per cubic yard, figured on a basis of a seven man crew. The evidence 
is that the basis used was a fourteen man crew, which gives a rate of 
.93 man hour. Respondent’s engineer testified to having observed per- 
formances of .6, 1.13, 1.9, and 2.22 man hours, and said that the last 
two would not be applicable to the pavement work here involved. The 
Government’s figure seems to be within the rates observed by respond- 
ent’s witness. The Government contemplated use of ready mixed con- 
crete delivered by truck to the place of pouring, as against mixing at 
the yard and carting to the point of use, assumed by respondent. 

125. A large quantity of the pavement rests upon old paving con- 
structed of limestone blocks. The Government considered these blocks 
as waste material left in place when its service life as paving had been 
exhausted. It included nothing for material or labor on account of 
them, but did include the cost of a two inch slab of concrete in place 
of them, as it estimated they made the pavement over them more 
substantial. Respondent, on the other hand, priced the blocks as 
$100,375 for material and $52,972 for labor, or a total of $153,347, on a 
reproduction cost new basis, and criticized the Government for not 
reproducing the paving as it stood. Respondent’s theory would, in 
effect, provide two sets of paving over the same area, and the Gov- 
ernment’s treatment seems more realistic. 
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126. Respondent uses a cost of $11.28 per cubic yard for structural 
concrete in place at the yard, and says the Government’s figure is too 
low. The excess of respondent’s over the Government’s figure is due 
largely to the slow rate assumed by respondent for handling materials 
by crane. The Government engineer checked his labor costs for such 
concrete against observed performance at Chicago, Denver, and Kansas 
City, equated to the East St. Louis wage scale. Respondent claims 
that the Government based its cost figure upon an excessive pour of 250 
cubic yards per day, but the basis used by the Government was 97 
yards. The evidence supports the Government’s cost figure. 

127. In pricing brick masonry, the Government assumed that com- 
mon brick would be unloaded from the cars onto trucks, carried directly 
to points of use, and there stacked until needed, thus eliminating stack- 
ing at a material yard, etc. The evidence does not support respond- 
ent’s contention that this is impractical and contrary to experience. 

128. The Government assumed that brick would come to the yard at 
about the rate needed. Respondent’s engineer said that, as brick would 
have to come from four plants, from five to 30 miles from the yard, it 
would be absolutely impossible to regulate the flow as contemplated. 

129. In the Tentative Order, it was stated that $6,860 should be 
added to the cost of reproduction new, because the Government’s cost 
figure would have been this much greater if its engineer had used the 
correct figure for the East St. Louis union wage scale for brick hod- 
carriers, Which is 25¢ higher than for mortar hod-carriers. Respond- 
ent excepts to the addition, claiming that the record does not show 
how much correct application of the scale would increase the 
cost. At page 8308 of the transcript, it appears that the engineer 
stated that this would increase the price for face brick and common 
brick by $4,636. Even if the record were so blank as to make it im- 
possible to add something for overhead, etc., to this figure, respondent 
would be benefited, rather than harmed, by increasing it. Respondent 
contends, however, that the entire appraisal on this point must be 
thrown out. It does not seem necessary to discard entirely something 
which can be easily corrected, and the correction mentioned in the 
Tentative Order appears quite ample. Accordingly, the addition of 
$6,860 will be made. 

130. Respondent’s engineer included a definite amount for scaffold- 
ing used in connection with brick masonry. The Government engineer 
provided for this in a two percent overhead for plant and equipment. 

131. Respondent criticizes the Government’s assumption that lime 
mortar, easier to handle than cement mortar, was used. Inspection 
of some buildings revealed that lime mortar was used in all but one 
of them. Although respondent’s testimony as to the use of cement 
mortar is indefinite, it argues that the Government appraisal on this 
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point must be entirely disregarded. As between the two appraisals on 
this question, the evidence favors that of the Government. 

132. Respondent’s engineer thinks the formula used by the Govern- 
ment did not contemplate enough openings in the buildings. The 
Government’s cost of brick masonry is 27% above the observed experi- 
ence at the Chicago stockyards, equated to the East St. Louis wage 
scale. Respondent’s assumption of bricklaying at the rate of 1,000 per 
man per eight-hour day is much lower than might reasonably be ex- 
pected, on the testimony in the record. 

133. The Government assumed the digging of 200 post holes a day, 
by a machine moved by hand, the cost of the machine amortized over 
a service‘life of five years. Respondent assumed 128 holes a day, by 
a tractor-drawn machine, the entire cost of the machine to be charged 
to digging some 27,000 post holes at respondent’s yard. The Govern- 
ment would dig the holes after the paving cushion had been spread and 
rolled. Respondent concedes the machine could be moved by hand 
under such conditions, but says it would still be moved by tractor. The 
digging performance of the machine was reported’ by the engineer for 
the Chicago stockyards as 20 to 30 holes per hour. The manufacturer 
of the machine estimated $30.95 as the entire cost of digging 200 holes 
a day, or 15¢ per hole. Respondent’s computed cost of 49¢ per hole, 
greater than the observed cost of having them dug by hand, does not 
seem supported. 

134. Respondent assumes handling of fence posts through a material 
yard, and arrives at a cost of 27.3¢ per post for distributing them, after 
loading at the material yard, using two laborers and a truck for two 
hours for delivering 30 posts. The Government’s delivery cost was 4¢ 
per post, delivered a fourth of a mile, directly from the car, into small 
piles at points of use. This was based on a quotation of 5¢ per post, 
made by a local lumber company. Respondent complains that the 
Government estimate failed to allow a cost for spreading such dirt from 
the post holes as could not be tamped back around the posts. This is 
an item of minor importance which would have little effect upon the 
ultimate cost. 

135. The evidence warrants the application of the same costs for 
footings to hog houses Nos. 1, 2, and 3 and viaducts A, B, C, and D as 
were applied to sheep house No. 1. This would increase the Govern- 
ment appraisal on this point by $3,283, and this amount will be added 
in Paragraph 159. 

136. For some footings, the Government assumed that concrete would 
be poured into the holes without the use of wooden forms. The excava- 
tion cost of the holes concerned was figured on the basis of a hole a foot 
larger in diameter than the hole actually dug, the allowance for excava- 
tion not done to compensate for the cost of cleaning required by oc- 
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casional cave-ins of the sides. Nothing additional should be included 
on this account. 

137. In making the inventory, the parties would agree upon one of a 
number of similar structures as typical, carefully inventory it, and 
apply the labor and material in it to the group of which it was typical, 
in figuring the cost of the group. Although one result of such a pro- 
cedure is that few units conform exactly to type, it saved time and 
money, and the total result is sufficiently correct for practical purposes. 

138. In computing the cost of installing lumber in the buildings, the 
Government used $31.80 per thousand board feet installed in some 
buildings, and $36.20 in others. These prices were based upon infor- 
mation supplied in 1932 by firms operating in Kansas City, supple- 
mented by other data, and included the cost of hauling the lumber 
from the cars to the point of use. In some buildings, where the char- 
acter of the work required, the cost of installation was computed for 
each type of lumber used. In some of these computations, the cost of 
hauling from the cars was omitted, but it was added before the close 
of the hearing. 

139. In each appraisal there are slight inconsistencies in labor prices 
applied, such as are to be expected in matters involving judgment. 
Tests applied to the Government’s labor cost figures for installing lum- 
ber indicate they are liberal. 

140. The Government’s labor costs for installing fence lumber are 
$26.20 per thousand board feet for two-inch lumber, and $33 for one- 
inch, based upon a performance rate of cutting and nailing 1,600 board 
feet per day by two carpenters and one laborer. Respondent’s cost 
for two-inch lumber is $40.62, on a performance of 1,200 feet per day. 
The Government’s estimates of performance, based on data obtained 
from experience at various yards, are supported. 

141. The parties’ computations of the labor cost of installing roof 
differ. The Government’s, based upon the Walker formula, is $2.14 
per square for 4-ply built-up tar and gravel roof. The average price 
of three roofing firms in East St. Louis was $2.73 including profit, and 
$2.03 without profit. 

142. A local roofing company, shortly before the appraisal, laid 174 
squares of 4-ply tar and gravel roof, and other areas of other types of 
roof, on the Robertson store, at a cost of $1,089 for labor and material. 
The reproduction cost of this, as determined by the Government, was 
$1,212, and by respondent it was $1,928. This refutes respondent’s 
rather frequent assertions that the Government engineers are not as 
close to practical experience as those of respondent. 

143. In the Tentative Order, it is stated that $14,629 should be added 
to the cost of reproducing the plaster, because after the joint inventory 
and the Government appraisal were made, respondent pointed out that 
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some of the plastering consisted of three instead of two coats. Re- 
spondent would again entirely disregard the Government appraisal 
because of a situation respondent disclosed after the appraisal was 
made, urging in its exceptions that the record “does not show the addi- 
tional cost of this omission. . . .” There appear to be three alterna- 
tives which might now be pursued in arriving at a figure which must 
be found: (1) disregard the Government’s appraisal and accept re- 
spondent’s; (2) accept the Government’s as is; or (3) adjust it up- 
ward in accordance with the new facts disclosed. Since the entire 
record indicates that the Government appraisals present more reason- 
able figures than those submitted by respondent, the first alternative is 
not chosen. Of the other two, respondent would probably prefer some 
addition to none, and since it urged no better figure, that in the Tenta- 
tive Order will be added in Paragraph 159. 

144. There is a somewhat similar situation with respect to railroad 
ties, the Government’s figure being 55¢ and respondent’s $1.12 per tie. 
The former, based upon the cost to a large railroad, is probably below 
the going price, and $941 will be added to the reproduction new cost 
in Paragraph 159. 

145. The Government priced railroad rails on a secondhand basis, 
whereas the respondent priced them as new. This difference in method 
is immaterial. The reproduction cost new of rails, less a proper de- 
preciation, is, in reality, a secondhand price. 

146. In his testimony, Galbreath made certain corrections with 
respect to his labor formulas for laying sheathing. The additions on 
account of these corrections amount to $1,606, and there is a reduc- 
tion of $164, resulting in a net of $1,442, which is added in Para- 
graph 159. 

147. In reproducing the sewer and water systems at the main yard, 
the Government assumed much greater use of machines in digging 
trenches, and much less shoring of trenches, than was assumed by 
respondent. 

148. The Government assumed that sewer trenches over two feet 
deep would be dug by machine, and shallower ones by hand. It as- 
sumed that trenches for water pipes larger than 114 inches would be 
machine excavated, and those for smaller pipes hand excavated, as the 
runs for smaller pipes are usually shorter. Respondent conceded that 
almost all the trenching could be done by machine, but said use of a 
machine would be advantageous only on long uninterrupted runs. It 
introduced maps showing 35,048 linear feet of sewer lines, and 13,950 
of water lines, for which it said the trenches would be dug by hand, 
instead of by machine as assumed by the Government. The Govern- 
ment engineer supplemented his testimony, to the effect that in recent 
years there had come onto the market a trenching machine which 
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could be used for shorter distances and at lower cost than the machines 
contemplated in his original estimates. 

149. The parties agreed that all trenches five feet deep or deeper 
would be shored. They differed, however, as to the kind of shoring, 
whether all of it had to be tight or full shoring, and as to just what 
trenches are five feet deep. For example, respondent considered a 
trench four feet three inches deep as a four foot trench, but a trench 
four feet six or nine inches deep as a five foot trench, with the result 
that it assumed shoring for much trenching actually shallower than 
five feet. It is not entirely clear whether the depths were measured 
from the top of the pavement, or from the ground level, from which 
they would actually be excavated. 

150. As is the case in other matters involving judgment, the exact 
amounts of shoring and hand trenching cannot be computed. It seems 
reasonable to follow the Government’s estimate as to shoring, and re- 
spondent’s as to the amount of hand trenching. The Government’s 
computation of the cost of a five foot trench prepared for a six inch 
vitrified clay pipe is 82¢ per linear foot if dug by hand, and 22¢ if by 
machine, or a difference of 60¢. By far the greater part of the trenching 
concerning which there is disagreement as to method of excavation is 
less than five feet deep, most of it three to four feet, so that the dif- 
ference in cost between hand and machine digging would be less than 
60¢, probably not exceeding 45¢. It seems reasonable to add this 
45¢ per linear foot to the cost of the trenching in dispute. 

151. The additional cost, at 45¢ per foot, of the 13,950 feet of water 
line, is $6,278, and of the 35,048 feet of sewer line is $15,772. Adding 
overheads brings these figures to $9,289 and $23,338, or a total of 
$32,627, which will be added in Paragraph 159. 

152. Most of the drainage from the stockyard is through what is 
known as the outfall sewer. It starts at Packers Avenue and runs 
west down Provision Street. Between manholes Nos. 1 and 10, it 
consists of a 24-inch vitrified clay pipe. From No. 10 to No. 11, there 
are two cast iron pipes, and from there to the Mississippi River is a 
three by two foot egg-shaped brick sewer. 

153. The parties made different assumptions for reconstructing this 
sewer. The Government assumed that the portion in Provision Street 
would be machine trenched and shored at intervals of about eight feet 
with heavy lumber and screwjacks. It developed on cross-examination 
that there are railroad tracks on each side of the sewer here, one six 
or eight feet away and the other very close to what would be the edge 
of the trench. Respondent claims that the trench would have to be dug 
by hand and tightly shored. 

154. In the Tentative Order, $19,604 was added in connection with 
tunneling under railroad tracks in reconstructing that part of the sewer 
between manhole No. 11 and the river, to allow for additional tun- 
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neling and for filling in between the liner plates and the brick shell of 
the sewer. Respondent assumed that the tracks would be trestled and 
an open trench then dug beneath them, and again would entirely dis- 
regard the Government’s appraisal. The adjusting figure will be added 
in Paragraph 159. 

155. In the open trenching for the sewer, the Government assumed a 
cut back of six inches per vertical foot. Respondent’s assumption of 
one foot cut back for each foot of depth would result in removing 
more earth than the Government contemplated. 

156. It appears reasonable to assume that in reconstructing the out- 
fall sewer, the tunneling method would be followed in getting under the 
railroad tracks, and under a settling basin not in existence when the 
sewer was built, but that the portion along Provision Street, between 
manholes 1 and 10, would be hand trenched and tightly shored, as re- 
spondent assumes. 

157. The cost of excavating, by hand, the 2,031 feet between man- 
holes 1 and 10 was computed at $4.32 per linear foot, the tight shoring 
at $2.48, and with overheads added, the total cost at $9.68 per foot, 
which is $9.08 more than the 60¢ originally computed. The total addi- 
tional cost, $18,441, will be added in Paragraph 159. 

158. It should be observed that, if the stockyard were being actually 
reconstructed under present conditions, this outfall sewer would never 
be built, for there are now available facilities which make it unneces- 
sary. However, the reproduction cost new method of arriving at fair 
value would contemplate rebuilding it in its present location. Accord- 
ing to respondent, this would necessitate 1,366 more linear feet of tun- 
neling than assumed by the Government, to tunnel under additional 
railroad tracks now in existence, and under the settling basin. Sub- 
stituting the cost of tunneling for that of open trenching this 1,366 feet 
would add $38,140 to the Government’s cost new, and this is added in 
Paragraph 159. 

159. Government’s Exhibit No. 19 shows $6,373,427 as the cost of 
reproduction new of respondent’s facilities other than land. This was 
increased $105,188 during the hearing, shown by Government’s Exhibit 
No. 20, and $11,751, by Government’s Exhibit No. 51, making the total 
$6,490,366, before taxes during construction. It has been found above 
that this total should be increased by the following: 


Labor cost, hodcarriers (Paragraph 129) 
; ( . 135) 


Concrete forms... . 

Plastering 143) 
Railroad ties..........: 144) 
Laying sheathing 146) 
Water and sewer systems 151) 
NS he oo Von 4's aid conagiars Truk Saag 
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160. With these additions, the reproduction cost new, before taxes 
during construction, is $6,626,333. Respondent claims the figure should 
be $8,768,284, including taxes during construction. 

161. The parties’ appraisals are not set up in such a way that they 
can be considered and compared, item for item, in most instances. The 
testimony as a whole must be examined, to determine whose opinions 
should be followed as to cost of reproduction new. In instances where 
‘t is possible to compare the testimony of engineers who appeared as 
witnesses, the costs given by respondent’s engineer are almost invari- 
ably the highest. His high costs result partly from his assumptions, 
referred to before, of methods not now used, such as leveling and grad- 
ing by horse and scraper. The amount of grading he assumed would 
duplicate some costs, as the land was valued as level. His assumptions 
of performance were low, thus raising costs.. His assumptions for roof- 
ing gave a higher price than roofing was done for. His construction 
period is longer than would be necessary, as he assumed no work in the 
north end of the yards until that in the south end was nearing com- 
pletion. 

162. Respondent contends that the Government engineers lacked 
recent practical experience and use furmulas based upon conditions in 
other localities, inapplicable to East St. Louis, and, in some instances, 
based upon conditions prevailing in previous years. 

163. The record shows that the Government engineers have ex- 
amined stockyard properties in various parts of the country and have 
tested and revised the formulas used on the basis of observation and 
experience, as well as by checking with standards promulgated by 
recognized authorities. Formulas so established seem as trustworthy as 
those developed upon a more restricted experience. The evidence does 
not disclose any particularly unique conditions at East St. Louis which 
would render them inapplicable. 

164. The evidence is that one formula used by a Government engi- 
neer was based upon Kansas City experience in 1932, as stated in Para- 
graph 138. While apparently not substantially altered, the formula 
had been checked by later information, and need not be regarded as 
entirely out of date in 1939 or 1940. 

165. The methods and formulas used by the Government seem to con- 
form, on the whole, more nearly to the actualities of experience than do 
those of the respondent. The Government’s reproduction cost new, 
therefore, is adopted, with the modifications which the record discloses 
should be made, as discussed above. 

166. On this basis, the reproduction cost new of respondent’s struc- 
tures and equipment is found to be $6,626,333. Taxes during construc- 
tion, included ‘in the figure recommended by respondent, is discussed 
below in Paragraph 183. 
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Reproduction Cost Less Depreciation 


167. In making the detailed inventory, the Government engineers 
observed the characteristics of the various units of property, noting 
recent construction and repairs and any special conditions. From 
respondent’s records, information was obtained as to the dates of con- 
struction and policy in making repairs. The data thus obtained were 
analyzed and discussed. Then each of the Government engineers in- 
spected each unit, and formed his opinion as to its condition. After 
comparing and discussing his opinions with those of his assistants, the 
chief engineer formed his final conclusions on the condition percent of 
each unit. In addition, special consideration was given to the history 
of the construction of such largely unobservable properties as the water 
and sewer systems. Because of recent replacements in the water sys- 
tem, its condition was fixed at five percent above the weighted average 
for all property. That of the sewer system was fixed at five percent 
below the average. The condition percent generally reflects physical 
depreciation, but for a few units functional depreciation is also re- 
flected. The weighted average percent condition of the entire property, 
as determined by the Government, was 65.6%. 

168. For the purpose of determining the percent condition, the re- 
spondent’s engineer made an inspection jointly with an engineer who 
had been associated with him in business for about twenty years and 
had inspected the property with him in connection with the 1930 ap- 
praisal. He took into consideration his general knowledge of the prop- 
erty for the past twenty years, the age of the structures, and the man- 
ner in which they had been maintained. For some structures he deter- 
mined the condition percent of the several component parts, and then a 
composite figure for the whole unit. His weighted average condition 
percent for the entire property was 76.12. The engineers for both 
parties applied their weighted average percentages to the general over- 
heads. 

169. With respect to the condition percent of some units, the engi- 
neers do not differ greatly, but as to other units their differences are 
relatively large. The record makes particular reference to hog houses 
Nos. 3 and 4. The latter is of concrete construction and was built about 
1919. The former is partly of concrete, partly of frame construction, 
and was built some time before No. 4. However, the Government en- 
gineer found No. 4 to be in 67.35% condition, as compared with 
70.79% for No. 3. Substantial parts of No. 3 have been reconstructed 
recently as a result of fires. In part, at least, it was considered a newer 
structure. After a careful examination, the Government engineer 
reached the conclusion that the concrete in No. 4 was of a very poor 
quality. It has become honeycombed in many places, thus exposing 





A. D. 520 ST. LOUIS NATIONAL STOCKYARDS CO. 703 


reinforcing members to the weather and to corrosive materials pro- 
duced as a result of the use of the property. These exposed places 
have been covered with a concrete plaster, but he did not consider this 
as a permanent or fully effective protection against the processes mak- 
ing for deterioration. 

170. The respondent’s engineer found a 90% condition for hog house 
No. 4 and 88% for No. 3. He recognized the defects referred to but did 
not regard them as entitled to as much weight as they apparently had 
been given. He regarded the honeycombed condition as largely a sur- 
face defect which would not vitally expose the reinforcing steel. He 
calculated the percentage of the concrete affected by the honeycombed 
condition as relatively small. 

171. The Government estimated 50 years as the normal life expec- 
tancy for such a building, and pointed out that the original annual de- 
preciation charge of one percent, for income tax purposes, was later 
changed to two percent. Respondent urges, in its exceptions, that 
“annual depreciation charges for income tax purposes have no bearing 
whatsoever on condition percent or accrued depreciation.” The exag- 
geration of this assertion is evident. 

172. Other comparative estimates are in the record. Among these is 
the estimated condition of sheep house No. 3, which the Government 
fixed at 89.3%. This building was erected in 1932. The respondent 
determined its condition to be 94%. The Government engineer esti- 
mated the building as one with a possible seventy-year life. He con- 
sidered the character of the construction and concluded that his esti- 
mate of the condition was liberal. 

173. In contrast to this building, there is sheep house No. 1, on which 
the Government placed a condition of 55%, as compared with 76% 
determined by respondent. This was built in 1872, and is probably the 
oldest structure in the stockyards. Respondent’s engineer stated that 
his opinion as to its condition was influenced a great deal by the fact 
that the main timbers in it were of virgin white pine, which indicates 
both quality and strength. 

174. The record contans a report covering the condition percent of 
the respondent’s property as of 1930, made by the same engineer of the 
respondent as in 1940, It also contains more recent comparisons of the 
condition as determined by this engineer, for substantially the same 
units of property as of the two dates. For example, the Eads un- 
loading pens and docks were found to be in 75% condition in 1930 and 
79% in 1939. The engineer explains this by stating that the 1940 in- 
ventory includes much more property of a permanent nature than was 
included with this unit in 1930, and that there was considerable re- 
habilitation work done on the property between these two years. In 
connection with a proceeding before the Interstate Commerce Com- 
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mission in 1937, the engineer placed the same condition percent on this 
unit as in 1940. It was his statement that the property covered in the 
1987 appraisal represents the same facilities that were conditioned in 
the 1930 appraisal. He placed a condition of 71% in 1940 on the 
Merchant’s Landing, as contrasted with 70.4% in 1937. These per- 
centages refer to comparable items of property. He stated that the 
lack of change in the condition percent might be accounted for by dif- 
ferences in prices, since the determination was made on a composite 
basis. It is also his testimony that he did not give the detailed con- 
sideration to the determination in 1937 that he did in 1940. In 1937 
his condition percent of hog dock No. 2 was 79, and in 1940 it was 77. 
With respect to hog dock No. 3, the percentage in 1937 was 77, and 
in 1939 it was 80. The engineer explained this on the ground it was a 
mathematical result reached by applying separate condition percents 
to different parts of the property. His combined condition percent of 
cattle divisions 1A and 1B in 1937 was 79. In 1940 the condition of 
1A was 81%, and of 1B it was 79%. In explaining why the condition 
pereent had not changed substantially between those two dates, he 
stated that he took greater pains in 1939 and tried to get a more ac- 
curate result. Sheep house No. 1 was conditioned by him at 70% in 
1930, and 76% in 1940. This was substantially the same structure. In 
explaining this difference, he stated it might result from the fact that 
he-used a composite figure in 1930 instead of breaking it down into its 
several component parts. He also stated that some maintenance work 
had been carried on in this structure since 1930. In this connection, he 
said that the difference might result on account of the weighing of the 
different factors in arriving at his condition percent in 1940. In 
both 1930 and 1940 he found a condition of 75% on sheep house No. 2. 
He stated that this did not change because it was just the way the 
mathematics of it worked out. With respect to cattle scale No. 6, he 
had a condition percent of 80 in 1940 and 68 in 1930. On cattle scale 
No. 7, the percentages were 80 and 67, respectively. He could not give 
any reason for the increase between the two periods, but stated it was 
based upon his inspection. Horse barn No. 17 was conditioned at 75% 
in 1930 and 79% in 1940. He attributed the increase to the way in 
which the inspection was made. In 1930 he conditioned it as a unit, 
and in 1940 he conditioned each part separately. In 1930, he found the 
water system to have a composite condition of 81%, and in 1940 80%. 
In 1930, the sewer system was fixed at 78% condition, and in 1940 it 
was fixed at 77%. 

175. The differences in percentages of accrued depreciation found by 
respondent’s engineer in 1930 and in 1940 are not what one would ordi- 
narily expect with the passage of ten years. It is true that age is not 
the only factor in determining the amount of accrued depreciation in a 
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unit of property, but it is an important one. Through repairs and 
major items of reconstruction, the life of a property may be extended 
much beyond the period of normal expectancy. However, the re- 
spondent’s engineer has conditioned some units at almost the same 
figure as of the two dates, with no showing that major renewals were 
made during the period. The engineer attempted to support this re- 
sult by showing the amount of repair work done on some of these units. 
He testified that the properties generally are being currently and con- 
stantly maintained in good, serviceable operating condition. It was 
his view that under those circumstances one should expect to see a rela- 
tively small change in the condition percent over a period of five to 
ten years. 

176. The matter of determining the accrued depreciation existing in 
a property at a given time lies largely in the realm of judgment. The 
methods and results of the Government engineers in this matter appear 
reasonable, and the Government’s estimates of the condition percent 
are adopted. Applied to the reproduction cost new figure of $6,626,333, 
shown in Paragraph 160, the weighted average percent condition figure 
of 65.6, mentioned in Paragraph 167, gives $4,346,874. However, when . 
the Government’s estimates of condition of the various units are ap- 
plied to the items mentioned in Paragraph 159, the slightly larger 
figure of $4,348,310 is obtained. This latter figure is found to be the 
reproduction cost new less depreciation of respondent’s structures and 
equipment. 


Costs of Used and Useful Property 


177. The used and useful character of much of respondent’s struc- 
tures and facilities was discussed in connection with the character of 
its land. In general, facilities located on used and useful land are 
themselves used and useful, but there are some facilities not connected 
with a specific parcel of land, such as water, sewer, and electric sys- 
tems, etc. 

178. On the information in the record, a more accurate list of the 
reproduction cost new and reproduction cost new less depreciation can 
be prepared for the properties found not used and useful than for the 
used and useful items. Accordingly, as was done in getting the value 
of the useful land (see Paragraphs 50a and 66), the new and depre- 
ciated costs of the useful properties are obtained by subtracting the ap- 
propriate figures for the not useful items from the totals for all the 
property. 

179. Application of the above method leaves all items in the used 
and useful category whch are not specifically deducted as not used and 
useful. It is therefore unnecessary to list the items which are con- 
sidered used and useful. 
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180. The discussion of respondent’s land explains the not used and 
useful character of much of the property, but some parts require addi- 
tional explanation. The sewer system carries the drainage from sur- 
rounding industries, as well as from respondent’s property. The patrons 
of the stockyard should not have to pay a return on its entire value 
while others share its use. The water system likewise serves others as 
well as stockyard users. Another instance is hog house No. 4. It was 
built so that the third floor could be equipped and used as a cattle 
yarding space, but the necessary equipping was never done, the third 
floor serving as only a roof to cover the other two floors, which are used 
for yarding hogs. The extra expense in the construction, over what a 
mere roof .would have cost, has- never served a useful purpose. This 
extra expense has been calculated to be $24,734 reproduction cost new, 
and $16,571 reproduction cost new less depreciation. In addition to 
those in the main yard area, there are some not used and useful proper- 
ties outside that area, some of which respondent concedes are not use- 
ful, and many of which were described in the discussion of land. The 
following table shows the properties found not used and useful, with 
the reproduction cost new and reproduction cost new less depreciation 
found for each: 
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(a) Structures within the main stockyard area: 
Reproduction Reproduction New 
Unit No. Description New Less Depreciation 


Straw Barn No. 2 5,209 $ 3,386 
Normal Shipping Pens 20,935 13,752 
Overflow Shipping Pens 15,562 10,190 
Hom Siippimg Pens...) s.. 6 865 8255+ 40 ,778 28 ,863 
Cattle “Any Quantity Car” Pens...... 3,938 2,989 
Hog “Any Quantity Car” Pens....... 6,798 
8,244 
2 11,719 
. 0. 3 29 ,687 
Auto Parking Area No. 5.. 916 
Truck and Trailer Parking Area No. 6. 2,181 
Packers Avenue PMS. tay See 10,255 
Jones Avenue 9,617 
Merchants Landing 82,442 
Eads Landing 77,086 
Sheep Landing 29,254 
Hog Landing No. 2 70,135 
tai ae 96,511 
and A Landing 
Wabash Jentina} 55,818 
Cattle Division Commission Section. . . 2,724 
Cattle Division—General Utility Section 9,460 
Pens 96 and Sere Hous se No. 3. 3,430 
Carpenter Shop 
Lumber Shop bag 9,320 
Material Storage Yard) 
Water System 15,024 
Fire Hose House and Fire Pro tection . : 2,62] 


3,585 
bs 30,643 
Outfall Sewer 103 ,279 


Hotel Heating Plant 29,361 
Veterinarian Office—in H & M Barn 
0. 6 


Night Watch and Fire Alarm System { ' 


254 
French Government Office—in H & M 
: 478 
National Hotel Facilities. ..... 410,55 228 ,833* 
Continental Can Co.. 384,787 300,117 
National Distributors, Ine. Barn No. 51. 48 ,056 37,483 
Toberman Grain Company- Barns 52 
85,565 65 ,877 
Robertsons’ Inc.—Warehouse. . 1,919 1,434 
J. B. Meyer Poultry House. .... : 9,930 5,972 
Polk Products Company........... 4,864 3,497 
Barn No. 22. 50,902 35 ,632 
Service Station No. 1. oa 450 296 
“ No. 2 i 3,549 2,484 


“ 
Reporter Publishing Comp: iny 33,515 20,780 
Paper eae 95—Hlog House 


: RTE, 1,715 1,214 
Winton: Metered: + corer stint 24,727 12,364 
Hog House No. — sale ace ahath 24,734: 16,571 
Furniture and Fixtures—National Hotel 

only (Cafeteria furniture and fixtures 
WE IE coc sce wie fas ea has 41,691 20,846 


$1,914,218 $1,283,586 


*Furniture and fixtures not included. 
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(b) Structures outside the main yard area: 
Land 
Tract Reproduction Reproduction New 
No. Unit Description New Less Depreciation 


Straw Barn No. 1 1,407 $ 872 
Mee Thaichers Land and 
108 tchers Land an 
109 Baugh Ave 10,500 4,725 
Robertsons’ Inc.—Store Building) . 
« “— 4 + 40,401 37 ,436 


« Ss “ 
Barn No. 78—O’Neil Lumber Co.. 21,967 11,431 
Barn No. 7 39 ,925 

24,172 


22,816 
Hay Barn No. 7—Parcel “F” Jet. 
R.R. lease 3,661 


Stockyards Farm 11,067 


Water System 

Fire Hose House and Fire Protection. 
Sewer System 

Electric Light and Power 


$ 197,615 $ 120,271 


181, 182. When the costs of the not used and useful properties, shown 
in Paragraph 180, are subtracted from the costs of all properties, shown 
in Paragraphs 160 and 176, the figures $4,514,500 and $2,944,453 re- 
main, and they are found to be, respectively, the cost of reproduction 
new and the cost of reproduction new less depreciation of respondent’s 
used and useful structures and facilities, before taxes during con- 
struction. 

183. A cost which would be incurred if the structures and equipment 
were being reproduced would be the taxes payable during construction. 
As the reconstruction is assumed to take place as of the date of the 
hearing, taxes would be payable under current conditions. As a guide, 
therefore, to the amount of taxes which should be included as a cost, the 
taxes for 1939 are here taken. Taxes on the land would have to be paid 
for 18 months, found to be a reasonable construction period. At the 
beginning of this period the structures would be non-existent and at the 
end of it entirely completed. An allowance for taxes on the structures 
for one year would seem to be adequate and fair. During 1939, re- 
spondent paid $11,535 taxes on its land. The value of the used and 
useful land is 49.37% of the total value of the land. The $11,535 mul- 
tiplied by 1.5 years and by 49.37% gives $8,542 as the taxes applicable 
to the used and useful land. The cost of reproduction new less depre- 
ciation of the used and useful property is 67.71% of the total cost of 
the structures and equipment. In 1939 respondent paid $76,256 taxes 
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on its improvements. This figure multiplied by 67.71% gives $51,633, 
the taxes applicable to the used and useful improvements. The sum 
of these two figures is $60,175, which should be included in the cost of 
reproduction new less depreciation. 

184. As increased by taxes, the cost of reproduction new less depre- 
ciation of the used and useful structures is $3,004,628. 


Historical Costs 


185. The facts of record relating to the historical cost of respondent’s 
land, structures, and equipment are contained in its accounting records, 
the minutes of the meetings of its board of directors, its reports to the 
Bureau of Internal Revenue, and a number of subsidiary records, all 
of which are in evidence. Respondent claims that it is not possible 
from these data to ascertain the original cost of that property now in 
existence, because there have been so many changes in the method of 
keeping its books, and so many adjustments made, that any figure of 
historical cost derived from their use would be altogether unreliable. 
It is true that a certain amount of obscurity surrounds the early rec- 
ords of the company, that changes have been made in its accounting 
methods, and that the book value of the property has been increased 
from time to time by appraisal write-ups. But. in spite of this, it is 
possible to determine from the record the maximum amount which the 
property could have cost. 2 

186. In 1871, John B. Dutcher, of Pawling, New York, acting for and 
with means held in trust for a group which was afterwards incor- 
porated as the respondent, purchased from William D. Griswold and his 
wife and John B. Bowman, of East St. Louis, 400 acres of land, known 
as the Hertzog Tract, for $145,000. The land here considered used and 
useful is a part of this tract. In 1872 Dutcher, who had purchased this 
land with funds held in trust for the incorporators, deeded the land to 
the St. Louis National Stockyards. The consideration mentioned is 
$900,000. At a meeting of the board of directors of the company held on 
July 24, 1893, the treasurer submitted a statement of cash expenditures 
for land, construction, and improvements of all kinds as shown by the 
books of this company. The cost of all real estate in full as of that 
date is given as $423,036.90. Between the original purchase and July 
24, 1893, respondent had bought and sold parcels of land, the largest 
of these transactions being the purchase in 1872 of 250 acres. It will 
be seen, therefore, that there is a variance in the record as to the 
original cost of respondent’s land. The best evidence indicates that 
the original cost of the 400 acres, on a part of which respondent’s stock- 
yard is now located, was $145,000, or $362.50 per acre. At this price, 
the area found used and useful in Paragraph 66, 3,524,838 square feet, 
or 80.92 acres, cost respondent $29,333.50. 
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187. The minutes of the meeting of July 24, 1893, mentioned above, 
give the construction account as of that date as $1,150,728.10 and the 
amount invested in repairs as $241,620.32. Respondent attacked the 
accuracy of this latter figure and, through cross-examination of one of 
the Government accountants, built up, from excerpts from the minutes 
of the various meetings of the board of directors, a figure of $256,452.74. 
This figure was claimed to be as of 1893. The accountant admitted the 
mathematical accuracy of the figures but did not admit that they were 
conclusive as to the accuracy of the repairs. It was his feeling that the 
overall statement of the treasurer to the board of directors was more 
reliable. Respondent’s Exhibit No. 96 bears this out. The engineer 
for the respondent went through the minutes and ascertained as nearly 
as he could the repairs from 1877 to 1893, and arrived at the conclusion 
that the repairs had been $273,083.53. The entry on this exhibit for 
the years 1877 to 1881, inclusive, is $73,879.76 and is stated to be for a 
period of nine months for each of those years. The treasurer stated 
that he: was reporting by direction of the board. He said that, from 
the opening of the repair account in 1877 to October 1881, there had 
been charged to the repair account this $73,879.76, but that the last 
nine items, aggregating $49,924.56, were betterments and properly be- 
longed to the construction account. The best available evidence indi- 
cates that up to this date repairs from 1877 had been $191,695.76 and 
that $49,924.56 capital expenditures had been charged as repairs. 

188. The records indicate that there was no clear-cut policy on the 
part of the company in maintaining the repair account. It is frankly 
stated from time to time in the minutes that items which are clearly 
capital expenditures were charged to repairs. Since it is difficult now, 
from the information available, to segregate capital expenditures from 
repair expenditures, the sum of $241,620.32 and the $1,150,728.10, shown ~ 
in the same report, are taken altogether as a starting point for building 
up the maximum amount of the historical cost of this property. To 
. this figure have been added for the years 1893 to 1896, inclusive, the 
figures shown from data contained in the files of the Bureau of Internal 
Revenue of the Treasury Department, in evidence here, as to the cost of 
construction done each year. For the years 1897 to 1904, the amount 
of construction shown in a special construction account was taken from 
excerpts from the minutes. The cost of 1905 construction was obtained 
from the Treasury Department data, and that for 1906, 1907, and 1908, 
from excerpts from the minutes. For 1909 and 1910 the amount is com- 
puted from the property account balance as of December 31, 1907, and 
December 31, 1910, and on the basis of additions in 1908. The method 
of ascertaining the cost of additions for the years following this needs 
special explanation. From a very early date respondent had a con- 
struction account. As the years passed, and as a new management took 
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over, an effort was made to improve the accounting methods. In 1906 
the management set up a property account and a special property 
account. As the cost of various units of the property was ascertained 
from old records, ledgers, and the like, the amount was debited to the 
property account and, in order to avoid duplication, a like amount was 
credited to the special property account. In 1916 the accounts were 
merged. In the later years, the cost of construction has been ascer- 
tained from the current property account. The sum total of the costs, 
as heretofore explained, was on December 31, 1939, $4,056,389.84. To 
this figure there should be added $35,381.98 because of additions and 
betterments to one of the sheep houses after a partial destruction by 
fire. This was paid for out of insurance collected, but the property 
account was not increased by the amount of improvement made. There 
should be added, also, $113,480.01 on account of equipment. The sum 
of these three figures is $4,205,251.83, the maximum historical cost, ex- 
cept that of such improvements to property as were listed as repairs 
when made but which were, in reality, additions and betterments. 

189. The Government accountants examined the repair account in 
order to determine what repair items were capital expenditures. In 
their various exhibits they disclose items in the amount of $642,033.70 
which should have been charged to additions and betterments. This 
figure is made up of the three items shown on page 3 of Government’s 
Exhibit No. 35, plus an adjustment of $441.59 on account of the outfall 
sewer. Addition of this brings the maximum historical cost up to 
$4,847 285.53. 

190. There are not included in this figure, of course, any of the write- 
ups which respondent from time to time made in its properties on ac- 
count of reappraisals. In order to arrive at the cost of the used and 
useful property in existence as of December 31, 1939, deductions are 
necessary. The following table summarizes these: 


Not used and useful property dismantled and retired prior to 


TR ee CI ewe cede rien Te occ int ans ct ae ed ata $ 567,762.81 
Retirements made by the company from 1922 to 1939, inclusive... . 220 ,392 .03 
Haineae MOOTETEY TORIOUL, «. -. sts5 5 6 9-05: < sno iid tiane “9 pse wader 338 , 949.88 
Retirements made by the company from 1911 to 1921............. 254 ,872 .07 
Items charged to repairs but which should have been capitalized on 

account of property found to be not used and useful............ 139,239.47 
MEMEEEEEE SUMEEMEEE er coe oo ea ees Cia ete diay ereaete eee care ota 47,226.50 
Miscellaneous retirements and adjustments on account of destroyed, 

dismantled, or exhausted properties found to be not used and useful. 125,383.16 

Total deductions.......... warase é dasbstgingets ds. "... $1,693,825.92 


191. The Government accountants, in their exhibits, showed a figure 
en this account of $1,756,735.88. The difference of $62,909.96 is ac- 
counted for by elimination, from the deductions, of the $71,355.77 to 
which the respondent called attention in its brief at page 227, and by 
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addition of $8,445.81 because of the cost, before write-ups, of garages 
1, 2, 3, and 4, found to be partly or wholly not used and useful. 

192. The deductions of Paragraph 190 reduce the maximum cost of 
useful structures to $3,153,459.61.. When the original cost of the useful 
land, shown in Paragraph 186, is added, the maximum figure becomes 
$3,182,793.11. It is found that the historical cost of respondent’s used 
and useful land, structures, and equipment in existence on December 
31, 1939, did not exceed this amount. The research and adjustments 
necessary to ascertain this figure from respondent’s records disprove its 
argument that the ascertainment of the figure is inconsistent with Para- 
graphs 287, 288, and 289, which are to the effect that the records are 


inadequate. 


Book Value 


193. The book value of all the land of the respondent as of December 
31, 1939,. including all write-ups made prior to that date, was 
$6,517 ,222.15. The book value of all structures and equipment, includ- 
ing all write-ups, less the reserve for depreciation, was $799,406.06, 
giving a total book value of all land, structures, and equipment of 
$7,316 628.21. 


Value of Securities 


194. The respondent has outstanding only one class of securities, 
namely, common stock. ‘The volume of sales of the stock during recent 
years has not been sufficient to furnish a basis for a determination of its 


fair market value. 


Assessed Valuation 


195. The valuation of respondent’s land, for tax purposes, in 1939 was 
$209,695, and of its improvements $1,482,195, a total of $1,691,890. 


Working Capital 

196. Since respondent requires the use of cash working capital in the 
conduct of its business, in order to meet its outlays promptly, an ade- 
quate amount of working capital should be included in the rate base. 
Two witnesses gave opinions as to the amount of working capital they 
thought necessary in order to enable respondent to keep on hand an ade- 
quate inventory of feed, material, and supplies, and to meet its current 
expenses promptly. Respondent’s secretary and treasurer set the figure 
at $125,000, and a Government accountant at $70,000. 

197. The principal items which tie up cash are feeds of various kinds, 
such as hay and corn; materials and supplies, which it is necessary to 
keep on hand for repairs and replacements on occasion; and insurance, 
which has to be prepaid. Respondent’s estimate, set forth in Re- 
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spondent’s Exhibit No. 32, gives a sum, for working capital items enu- 
merated, of $128,254.10. This formed the basis for the secretary and 
treasurer’s opinion that $125,000 should be included for working capi- 
tal. In building up these figures, he ascertained the maximum amount 
tied up in any month in 1939. He testified that in December the feed 
inventory was $22,357.57. The maximum for insurance, which has to 
be paid in advance, for 1939 was in June, and amounted to $28,917.64. 
The witness included both maxima, totalling $51,275.21, in the figures 
upon which he based his opinion of a working capital-of $125,000. In 
order to require the sum of the two amounts, the maximum require- 
ments would have to occur at the same time. The two peaks, however, 
did not occur at the same time, but were six months apart. The record 
shows that from midwinter to midsummer the feed inventory ordinarily 
declines from two-thirds to three-fourths. If it be assumed that re- 
spondent sold two-thirds of its feed between December and June, it 
would have realized in cash at least $15,000 from the sale of the feed. 
This cash would have been available for the payment of insurance at 
the peak period. The insurance expense, prepaid on June 30, would 
have begun to be recouped immediately from the revenues received 
from the rates and charges. Instead, therefore, of a $51,000 requirement 
to take care of these two items, some $35,000 would have done so. The 
witness also provided for insurance twice. He included 1/52 of total 
operating expenses, including insurance paid, as the amount of cash 
necessary to meet these expenses promptly. 

198. Respondent’s witness included $15,665.31 in working capital on 
account of operating expenses. Ordinarily it collects fully for its yard- 
ing service and feed in about three days. It meets its payroll weekly 
and bi-weekly. It, therefore, sells to its patrons the services of its em- 
ployees, and collects before it pays for the services rendered. Payroll 
and salaries constitute over half of respondent’s operating expenses. 
The witness set up $11,000 as the working capital necessary in the con- 
duct of the hotel and cafeteria, and finally he includes $25,000 for 
contingencies. 

199. The amount estimated by the secretary and treasurer for work- 
ing capital was for use in connection with both stockyard and non- 
stockyard activities. It is clear, therefore, that the $125,000 is more 
than is adequate. 

200. The Government accountant computed on a monthly basis the 
average amount of money tied up in corn, hay, and other similar items, 
for the years 1935 to 1939, inclusive, at $20,091.38. He eliminated 
much of the $11,000 to be used in operating the hotel and cafeteria, be- 
cause the hotel was not considered used and useful. The amount appli- 
cable to the cafeteria was $4,545.46. He computed the average amount 
of prepaid insurance at $25,165 on account of used and useful property. 
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He included $9,554.65 on account of supplies inventories. The total of 
these computed items is $59,356.49. 

201. On the basis of the testimony of both witnesses, and the figures 
developed by them, it is found that $65,000 should be included in the 
rate base to provide adequate working capital. Respondent argues that 
the amount should be $100,000, to allow something for contingencies. 


Going Concern Value 

202. It is recognized that a plant such as respondent’s stockyard, 
which is in successful operation, has an element of value in it which is 
absent from a like plant not in operation at all or, if in operation, not 
successful.- This element is ordinarily referred to as going concern value. 

203. Respondent’s secretary and treasurer stated in an exhibit that 
he did “not hesitate to place $3,000,000 as the going concern yalue of 
this Company, which amount is in addition to any other value hereto- 
fore mentioned by the respondent in this hearing, and further, in my 
opinion, it is very conservative.” In arriving at this estimate, he 
enumerated the following elements to which he gave consideration: 

1. The successful operation of the respondent for nearly 69 years. 

2. Value of respondent’s records. 

3. Experience of personnel. 

4. Geographical location with respect to production and consumption. 

5. Centralized demand through location of large packers. 

6. Exceptional railroad and highway transportation facilities and 
services. 

204. The existence of all these elements was taken as a matter of 
course by all witnesses who testified on the value of respondent’s land. 
Elements 1, 2, and 3 are of such a character as to defy specific valuation 
from any facts contained in the record. The company has been suc- 
cessful over a long period and has paid dividends continuously for over 
60 years. It has not defaulted in the payment of bonds or bond inter- 
est. It has a set of records and trained personnel. Presumably the 
records have been paid for out of current earnings as they have been 
built up, and presumably personnel has received what the respondent 
thought was adequate compensation. No question is raised as to the 
reasonableness of the past or present salaries paid. 

205. Bonuses have been paid by respondent to induce packers to 
locate in the vicinity. The witness places these payments at $1,500,000. 
He does not know how the accounting was handled, but he does know 
that these payments are not now on the books. The minutes of the re- 
spondent show that such bonuses as were paid in the early years con- 
sisted of land and cash paid out of current earnings. The witness said 
that later a part of this amount was paid out of the proceeds of bond 
sales. As heretofore pointed out, all bonds for whatsoever purpose is- 
sued have been retired out of earnings. 
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206. Elements 4, 5, and 6 were given weight by all those who placed 
a value upon respondent’s land. The land value found is saturated 
with these elements. All the witnesses on land value assumed that 
such facilities as the railroads, highways, and packing plants were in 
existence, that respondent’s premises were therefore accessible, and 
that these elements were given consideration in placing a value upon the 
land. One of the witnesses stated that the stockyard property would 
do well to produce $10,000 an acre if the packing plants were removed. 
To consider the presence of the packing plants as an element giving 
enhanced value to the land, and at the same time to cover a specific 
amount of money into the rate base because of the presence of the 
packers, would be a duplication of value carried into the rate base. 

207. There is another phase of the matter which must be taken into 
consideration. The line which separates good will and going concern 
value is not easily determinable, but the testimony of the respondent’s 
witness leaves no doubt that in arriving at the figure for going concern 
value he capitalized the earnings resulting from the good will of its 
patrons. 

208. It is found, therefore, that no separate amount should be in- 
cluded in the rate base on account of going concern value. 


Horse and Mule Division 


209. The land and structures in the horse and mule division were 
considered above as used and useful. Respondent excepted to a state- 
ment in the Tentative Order that these properties present a unique 
problem. Perhaps it is not unique, but there is a problem. St. Louis 
had for many years a flourishing horse and mule market, largely con- 
ducted on respondent’s premises. Then the horse and mule facilities 
were used much more intensively than they are now. For nearly ten 
years the receipts of horses and mules decreased, the volume becoming 
so small that in 1937, 1938, and 1939 the horse and mule division did 
not earn operating expenses under a rate schedule respondent thinks as 
high as the traffic will bear. 

210. The problem is whether shippers of other species should be 
charged rates high enough to cover the loss in the operation of the 
horse and mule business, and at the same time pay a return on the 
property intended for that business but now far in excess of its needs. 
The record shows no prospect of a revival in horse and mule business 
of such proportions as to call back these properties to full use. It 
seems to be a fair solution to leave the operating loss as an expense to 
be covered by the rates prescribed, but to exelude the approximate 
value of the property from the rate base, so that the rates for other 
species will not also have to pay a return on that property. 

211. Except for the blacksmith shop, the trimming and handling 
chutes, and the company horse barn, which are used in connection with 
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other yard operations also, the following table shows the land area and 
value and the new and depreciated costs of the structures in the horse 
_and mule division above considered as used and useful: 







Structures 












Repro- Reproduction 
per duction Cost New Less 
Units Area aq. ft. Value Cost New Depreciation 

















H and M—Commission pens 511 T etc. 4 $ 5,469 $ 5,489 $ 2,637 
86 Horse and Mule Barn—Nos. 10and 11. 60,479 .55 33 , 263 81,388 45,577 
87 —No. 30........ 14,640 .55 8,052 36,447 21,868 
88 $ £ 4 Pe FMB ect 21,406 .55 11,773 51,068 35,728 
ee ee ee eee 29,412 -55 16,177 21,318 8,527 
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93 Horse receiving barn No.6........... 33,216 .55 18,269 125,346 81,467 
94 Horse and Mule Barn No. 1. i) 86 280 ae 8,641 28,398 17,039 
3 z a rs = Nos. 9-A and 14.. 34,565 .55 19,011 46,419 spires 
97 “« “ “ “ : . : 20,006 
98 “ : © DiS lio, oo 17,550 .55 9,653 29,525 17,715 
99 = 7 . . 24 ,677 
100 # § f MMAR 2s OL ‘ j 3 102 ,437 
101 ’ . = “ Nos. 9 and 12.... 35,562 .55 19,559 48 ,402 37,589 






$693 ,615 $430,370 
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The Rate Base 


212. On a strict theory of reproduction cost, a reasonable rate base 
would be the value of useful land, in Paragraph 103, plus the depre- 
ciated value of useful structures, in Paragraph 184, plus the working 
capital, in Paragraph 201, or $4,800,666. The maximum historical cost 
of the useful property, in Paragraph 192, plus the working capital 
figure, would be $3,247,793.11. The book value of the entire property, 
that not useful as well as that useful for stockyard purposes, in Para- 
graph 193, plus the working capital, would be $7,381,628.21. The as- 
sessed value of the useful and not useful property, in Paragraph 195, 
plus working capital, would be $1,756,890. Although respondent con- 
tends the base should be $11,000,000, it is found, upon consideration 
of all the facts, that a reasonable rate base for respondent’s stockyard 
rates is $4,500,000. For the reasons stated in Paragraph 210, $600,000, 
somewhat less than the value shown in Paragraph 211 for the land and 
structures in the horse and mule division, should be excluded, so that 
$3,900,000 is found to be a reasonable rate base for arriving at reason- 
able stockyard rates for other species than horses and mules. 




























Rate of Return 


213. Two witnesses testified on the subject of fair rate of return: 
William B. Ewald, an investment supervisor with the St. Louis Union 
Trust Company, and Howard D. Dozier, economist for the Packers and 
Stockyards Division of the Department of Agriculture. A third wit- 
ress, H. M. Doyne, gave testimony from which it is possible to ascer- 
















A. D. 520 ST. LOUIS NATIONAL STOCKYARDS CO. 717 


tain what is his opinion with respect to a fair rate of return. He com- 
puted interest during construction at 7% for the reason, as he ex- 
pressed it, that the providers of the money advanced for constructing 
the yards would expect a rate of interest approximating the rate of 
return that the owners would expect from operation of the business. 
‘No question was raised at the hearing as to the qualifications of any of 
these witnesses. Ewald did not relate his testimony as to the necessary 
earning requirements to the value of the property. He gave it as his 
opinion that, if the respondent were to earn $8 a share on its 73,100 
shares of common stock, out of which it might pay $6 a share in divi- 
dends, the stock could be marketed at $50 a share. The rate which 
investors would receive on the money they put into the stock under 
these conditions would be 16%. If a conclusion is to be drawn from 
the testimony of Ewald, it is that the yield demanded by investors in 
the respondent’s common stock is the test of the reasonableness of the 
return which the rates prescribed ought to produce. This basis gives 
no weight to the peculiarities of ownership of respondent’s stock. It ap- 
pears from the testimony of this witness that he considers the credit 
of the respondent poor, and its stock a poor investment. Even if his 
opinion be accepted as correct, it does not follow of necessity that the 
situation is the result of rates which are unreasonably low. It may be 
due to other causes. 

214. Dozier was of the opinion that, in arriving at a schedule of 
reasonable rates, 6% should be used as a rate factor. In support of his 
opinion, he produced exhibits, received in evidence, bearing upon the 
yield which the investing public was demanding generally on all types 
of securities. One of these exhibits shows that the yield on long term 
Government bonds declined in the last 15 years or so from a high of 
3.68% to 1.86% during the progress of the hearing. Another exhibit 
shows that the yield on the highest type of public utility bonds de- 
clined from 4.25 or 5% in 1927, on a maturity basis, to 3% in 1939. 
In the case of industrial bonds, the yield on the highest grade dropped 
from 4.5 or 5% in 1927 to around 3% in 1939. Other figures furnished 
by the witness show a comparable decline in bonds of corporations 
other than those used in the compilation of the figures mentioned. The 
evidence shows the interest rate at which respondent has been able to 
borrow money from the beginning of its operations. In the earliest 
years, it had to pay as high as 10% for money borrowed on a first 
mortgage on its property, but, as its operations continued and its suc- 
cess became more assured, the interest rate at which it could borrow 
continued to fall. In 1900, it issued 4% first mortgage bonds and sold 
them at par, paying a 4% commission for the sale of some of these to a 
Chicago bank. When these bonds fell due in 1930, refinancing at 5% 
took place. These bonds later were called and retired from the pro- 
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ceeds of the sale of a series of notes which bore interest at 1% to 3%. 
It was the opinion of Ewald that respondent could now borrow some 
two or three million dollars at around 4%, but that it would not be 
possible for it to raise an additional amount of money to finance itself 
to the extent of the value of its property at any interest rate. Dozier 
felt that respondent could borrow two million dollars at somewhat less 
than the 4% testified to by Ewald, but he too was of the opinion that it 
would be difficult to sell common stock in sufficient quantities to raise 
an amount to cover that portion of the value of the property in excess 
of two million dollars. 

215. The record shows that the common stock of the respondent, the 
only security which it has outstanding, sold over a number of years in 
the immediate past at prices ranging from a little less than $100 to 
about $60 a share. For the most part, the sales have been compara- 
tively small, and those who hold the controlling interest in the business 
have not disposed of it. 

216. A factor which has a bearing upon this matter is that respondent 
publishes no anuual report showing the result of its operations. So far 
as the public knows, it may be prosperous or it may not be. For the 
past few years, respondent’s per share earnings, as shown by its books, 
have been about equal to the amount which it has paid out in divi- 
dends. But the per share earnings have been computed after the pro- 
vision for a heavy depreciation charge, against which, over a long period 
of years, there have been only small charges because of the retirement 
of property. Such charges as would ordinarily be’ made against de- 
preciation have been met mainly from current income and paid for as 
if they were ordinary operating expenses. The resulting hidden earn- 
ings are known to the management, but not to the public. This would 
tend to make the stock less attractive to the public than to the man- 
agement. 

217. Rates which would result in a 6% return on the fair value of re- 
spondent’s property, when it handled a volume of business reasonably 
to be anticipated, would not be confiscatory but would be, Dozier testi- 
fied, toward the upper limit of the zone of reasonableness. It is not a 
question, therefore, of determining whether to adopt as a rate factor 
16% or 6%, but of whether, after payment of expenses, a schedule of 
rates which would produce less than that would be reasonable. 

218, 219, 220. Dozier produced exhibits showing the yields of various 
types of securities during recent years. One exhibit shows the yields on 
long term Government bonds, by months, from 1926 through 1940, ac- 
cording to Treasury Department figures. From 1926 to 1931, the 
fluctuating yield ranged from below 3.25% to above 3.75%. From 1932 
to December 15, 1940, it declined from 4.26% to 1.86%, the lowest 
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point to which it had fallen in 15 years. The highest yearly average 
was 3.68%, reached in 1926 and 1932. All yearly averages after 1934 
were below 3%, that for 1939 being 2.36%. The highest monthly aver- 
age in 1940 was 2.39% in June, after which it declined steadily. The 
purpose of this exhibit was to show what the yields were, and their 
decline in recent years. 

221, 222. An exhibit shows the yields on securities of a large num- 
ber of public utility and industrial corporations. Most of the public 
utility bonds showed a yield of 4.25% to 5% for 1927 on a maturity 
basis. This yield had fallen to below 3% in 1939. In 1927, most of 
the high grade industrial bonds showed a yield of from 4.5% to 5%, 
which had fallen to below 3% on most of them in 1939. 

223, 224. As a check against the results obtained by the witness from 
his own study, he compared the yields published by the Moody Service. 
The average yield by years shown by this Service for the different 
classes of bonds which it uses for the purpose of its computations was 
as follows: 
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The yield for all 120 as of September 1940, the last month shown on 
the exhibit, was 3.51%. 

225. Also anavined and shown are the yields on industrial and 
public utility securities used and published by the Standard Statistics 
a Yields on the three classes of industrial bonds rose to 5.40%, 

6.24%, and 7.15% in 1932, but then declined almost steadily to 2.40%, 
2.70%, and 3.41% in Senteube r 1940. For public utility bonds, the 
pattern is similar, from 1932 highs of 4.81%, 5.32%, and 6.34% to Sep- 
tember 1940 lows of 2.66%, 2.77%, and 3.36% 

226. As another indication of the altitude aid trend of interest rates, 
an exhibit produced by Dozier shows yields to maturity of new issues 
of securities quoted from 1935 to the first half of 1940. Such yields on 
industrial bonds declined almost steadily from 4.19% in 1935 to 2.83% 
in the second quarter of 1940. For public utility bonds it was less 
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steady, but down from 3.84% to 3.483%. On industrial preferred stocks 
it fluctuated, the high being 5.45% in 1935, the 1940 second quarter be- 
ing 5.06%. For public utility preferred stocks it increased to 4.88% in 
1938 and fell back to 4.46%, the low. 

227. Exhibits show also the yields on mortgage bonds of public utili- 
ties sold publicly and privately, as recorded by the Securities and Ex- 
change Commission, during the period from 1935 to the first six months 
of 1940. In 1935 approximately three-fourths of the issues sold to yield 
to the investor, if held to maturity, 4% or less, most of them at be- 
tween 3.75% and 4%. In 1939 practically all were sold at a yield of 
less than 4%, more than half of them at 3.75% or less. 

228. The yields to investors on 20 industrial preferred stocks for 1927 
through seven months of 1940, as published by Standard Statistics, 
reached a high of 7.32% in 1932 and declined to 4.96% for 1939. The 
monthly average for 1940 fluctuated between 4.90% and 5.26%. 

229. Exhibits show the earnings and dividends paid by a large num- 
ber of corporations which had outstanding either or both bonds and 
preferred stocks in addition to common stock, and some of which had 
outstanding common stock only. In 1939, most of the public utility 
common stocks sold in the market to yield below 6.5%, and over half 
of the industrial common stocks sold to yield 5.25% and below. The 
yields on common stocks on a dividend basis as reported by the Moody 
Service from 130 to June 1940 are as follows: 


26 Utilities 125 Industrials 


3.7% 
5.4 


om 
me 
BS 


AD Ah DH HD OO 
Oe Irn OO © 
OOO CrP AT 


230. The rate of return is one of many factors customarily regarded 
as essential in the process of determining reasonable rates. It and 
other factors constitute the framework used in building the rates pre- 
scribed as reasonable. When the rates have been determined as a re- 
sult of considering all these factors, the framework does not stand as 
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the inflexible test of the reasonableness of the rates in the future. While 
the findings made herein are based upon normal conditions, as nearly as 
they may be ascertained, it is realized that conditions will change. 
Fluctuations in volume will have an influence on revenues; but such 
changes will not necessarily compel the conclusion that the rates pre- 
scribed are inequitable. The findings with respect to the used and 
useful character of the respondent’s property have been made in the 
light of the volume of livestock receipts reasonably to be. anticipated. 
Should the volume in any year fall below or exceed the volume antici- 
pated, the earnings, and consequently the return realized on the rate 
base, may fluctuate. Such fluctuation in earnings and in the rate of 
return would not, in and of themselves, indicate that the rates found 
reasonable had become unreasonable. 

231. The amount required to pay taxes levied upon income, such as 
income taxes and excess profits taxes, affects the amount available to a 
corporation for distribution to its stockholders. Respondent contends 
that the law requires that such taxes be treated as an expense of doing 
business and deducted before the rate of return is applied. This would, 
in effect, require respondent’s patrons to pay its income taxes as well 
as their own, and result in exempting respondent from a tax levied upon 
it by Congress. It is argued that, for rate making purposes, income tax 
is an expense the same as other taxes, and should be so treated, one 
reason given being that the Government would have to be financed by 
raising the other taxes if it should discontinue income taxes. Perhaps 
in other times an income tax might be likened to a “tariff for revenue 
only,” but we hear much today of an additional purpose in the tax, 
that of resisting inflation by reducing income available for other pur- 
poses. If income tax must be treated as respondent contends, then 
Congress is without power to reduce, by higher income taxes, the funds 
of regulated corporations available for distribution to stockholders. It 
has been said that the tax is on income, not on the service rendered. It 
is measured by what is left after expenses, not by gross income. It 
seems only logical that it should come out of the profits, on which it is 
levied and by which it is measured.‘ In view of the disfavor in which 
tax exemptions have been held in recent years, it does not appear that 
respondent should be exempted from a tax on its income by treating the 
tax as an expense to be borne entirely by the rate payers. Considering 
the situation as it now exists, we do not think the Constitution and the 





1 Recently, the Committee on Naval Affairs, House of Representatives, in its report on the 
renegotiation of war contracts (House Report No. 733, 78th Congress, Ist Session), recommended 
against any change in the renegotiation laws which would base determination of reasonable 
profits for war contractors ‘after taxes’ instead of “before taxes.’ The committee said (p. 41) 
that the tax law does not accept the concept that the payment of taxes is a cost of business, 
and the committee pointed out that the Revenue Act of 1941 disallows the deduction of income 
taxes, both in the base period and the taxable year, in computing the excess profits tax. 
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decisions of the Supreme Court require us, in ascertaining what are 
reasonable rates for respondent, to treat the item of income tax in the 
specific way respondent contends. Accordingly, the rate of return here 
found to be reasonable is before income taxes, and that rate is found to 
be 6.25%. 

231a. It is true that in Galveston Electric Company v. City of Gal- 
veston, et al., 258 U.S. 388, 399 (1922), and Georgia Railway & Power 
Company, et al. v. Railroad Commission of the State of Georgia, et al., 
262 U.S. 625, 633 (1923), the Supreme Court, without discussion of any 
underlying principle, required income taxes to be treated as operating 
expenses under the facts present in those cases. Nevertheless, in 
Federal Power Commission et al. v. Natural Gas Pipeline Co. et al., 
315 U.S. 575 (1942), the Court said (p. 586): 


“The Constitution does not bind rate-making bodies to the serv- 
ice of any single formula or combination of formulas. Agencies to 
whom this legislative power has been delegated are free, within the 
ambit of their statutory authority, to make the pragmatic adjust- 
ments which may be called for by particular circumstances. Once 
a fair hearing has been given, proper findings made and other stat- 
utory requirements satisfied, the courts cannot intervene in the 
absence of a clear showing that the limits of due process have been 
overstepped. If the Commission’s order, as applied to the facts 


before it and viewed in its entirety, produces no arbitrary result, 
our inquiry is at an end.” (Emphasis supplied.) 


In view of the majority opinion in the Natural Gas Pipeline case, and 
also the separate concurring opinion of Justices Black, Douglas, and 
Murphy in that case, we believe that respondent has no vested constitu- 
tional right to have its income taxes treated as operating expenses 
simply because such has been the custom of most rate-making bodies 
in the past and without reference to other factors in the proceeding. As 
pointed out, in the separate concurring opinion referred to, rate making 
is a species of legislative price fixing. It would seem strange to require 
constitutionally that agencies fixing rates for traditional public utilities 
follow detailed procedural formulas while agencies prescribing prices for 
commodities and services comparatively new to the regulatory field are 
not bound by such detailed formulas. 

231b. Since we are not considering income taxes as operating ex- 
penses, it may be argued that the income tax rate for respondent is 
simply a matter for Congress to decide in enacting the general tax laws, 
just as is the case for individuals and unregulated businesses. There is 
much to be said for this position. At any rate, we think constitutional 
requirements are satisfied if the rates prescribed are not confiscatory 
on the basis of all the facts in this proceeding. With 6.25% as a fair 
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rate of return before income taxes, a 19% normal (pre-war) ineome tax 
rate would result in a return of 5.06% after the payment of normal 
income taxes. The wartime tax rate and excess profits taxes should 
certainly not be considered in this connection. Furthermore, we think 
that the generous rate base must not be overlooked. As stated in Para- 
graph 212, the maximum historical cost (including the horse and mule 
division), plus the working capital sum would be $3,247,793.11. The 
rate base of $3,900,000 is more than $600,000 greater than this figure, 
without deductions from this figure for depreciation and for the his- 
torical cost of the horse and mule division. If the maximum historical 
cost ? had been adopted as the rate base, which we believe permissible 
under the opinions in the Natural Gas Pipeline case (see the opinion of 
the Federal Power Commission, September 23, 1942, in City of Detroit, 
Michigan and County of Wayne, Michigan v. Panhandle Eastern Pipe 
Line Company and Michigan Gas Transmission Corporation, 45 P.U.R. 
(N.S.) 203), and income taxes were treated as operating expenses, re- 
spondent would be in a less favorable situation than it finds itself under 
the procedure adopted. 




















Reasonable Net Income Before Income Tazes 






232. The 6.25% reasonable rate of return, applied against $3,900,000, 
that portion of the rate base found in Paragraph 212 to be applicable 
to the rates prescribed, gives $243,750 as a reasonable net operating in- 
come before income taxes. Respondent proposed that a rate of 8% be 
applied to a rate base of $11,000,000, to give a net income of $880,000 
after income taxes, excess profits taxes, and defense taxes. 










Reasonable Operating Expenses 






233. In the conduct of its business, the respondent incurs expenses 
in rendering stockyard and other services. In order to determine the 
expense incurred in rendering the stockyard service, for which the rates 
under investigation are charged, an examination was made of all the ex- 
penses for the period 1935 to 1939, both inclusive, on the basis of testi- 
mony and exhibits of three witnesses, H. E. Bufkin and E. J. Bolas, 
called by the Government, and 8. V. Davis, called by respondent. 
Bolas prepared a basic audit of the respondent’s books and records, 
from which Bufkin made a study for rate making purposes. Davis 
prepared an exhibit showing the result of his study for rate making pur- 
poses. Bufkin has been an accountant in the Department of Agricul- 
ture since 1924, and since 1936 has been chief accountant for the Pack- 
ers and Stockyards Division. Prior to his beginning work for the Gov- 
























2 The Supreme Court has referred to the undepreciated reproduction cost on the historical basis 
as substantially equivalent to what is often termed ‘“‘the prudent investment.’’ Galveston case, 
supra (p. 391). . 






724 PACKERS AND STOCKYARDS ACT, 1921 A. D. 520 


ernment he was an accountant for a number of railroads. He is a 
graduate of Southeastern University in Washington, and has had train- 
ing in advanced accounting from the Walton School of Commerce, Chi- 
cago. He is a graduate of the International Accountants Society 
Schools, In his work in the Department he has had wide experience in 
auditing and analyzing the books and records of livestock commission 
firms and stockyard companies. Bolas has been an accountant in the 
Department of Agriculture for 18 years. He has audited the books and 
records of registrants under the Packers and Stockyards Act at the 
principal stockyards in the United States. During the past ten years 
most of his work has consisted of auditing the records of stockyard 
companies. Davis was an employee of the respondent for more than 
25 years. After 1921 he was its secretary and treasurer and in this 
capacity had charge of the books and records both of the respondent 
and the Junction Railroad Company. The conclusions herein as to the 
reasonableness of expenses are based upon the testimony of these wit- 
nesses and the exhibits they prepared. 

234. Among the expenses incurred by the respondent, as shown by its 
books, those on account of the following categories are found to be 
either not applicable to the rendering of stockyard services or not to be 
stockyard “operating” expenses. 


. Partitions in railroad cars, direct operating supplies and expenses. 
. Cleaning, railroad loading and unloading docks. 

Sundry real estate, direct operating supplies and expenses. 

. Bad debts. 

. Interest on debenture notes. 

. Interest on first mortgage bonds. 

. Bond trustees fees. 

. Expenses, refinancing long term loan. 

. Bond retirement premium. 

. Interest on notes payable. 

. Interest on delayed payment of taxes. 

. Illinois franchise taxes (Illinois corporation). 

. Missouri corporation franchise tax (independent stockyard). 
. Missouri anti-trust filing fee (independent stockyard). 

. Dues, subscriptions, etc. 

. Charity. 

. Stock transfer and registration fees. 

. Railroad loading and unloading rate increase expense. 

. Property condemnation expense. 


Cannot wD 
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235. One of the largest items of expense incurred by the respondent in 
the conduct of its business is for operating wages and salaries; that is, 
salaries and wages other than those paid to officers and office employees. 
Inasmuch as the salaries of officers and office employees are applicable 
to all the business of the respondent, they are overheads which are 
allocable as between stockyard and non-stockyard activities. Some of 
the wages are paid for rail unloading and loading, not a service for 
which rates are determined herein, and should be deducted. The fol- 
lowing table shows the total of operating salaries and wages, the neces- 
sary deductions therefrom, and the remainder applicable to the services 


for which rates are being determined: 


Total Excluded Remainder 


$329 ,076 .82 $36 ,649.76 $292 ,427 .06 
33 ,091 .52 311,758.24 

: 39,666.44 347,750.78 

386 ,690 .89 33,363.79 353 ,327 .10 
394,187 .66 27,465.81 366,721.85 


On the basis of the operations for these five years, $376,000 would 
seem to be a reasonable figure to cover into rates for this item. How- 
ever, as appears in Paragraph 267 of the Tentative Order, respondent 
claimed the figure should be larger because of a wage increase it has 
granted, and the Government conceded that such a wage increase had 


added approximately $53,000 to this and the two items mentioned in 
Paragraphs 241 and 242. Instead of adding $53,000 later, as in the 
Tentative Order, it is herein added to the three items as they are dis- 
cussed. Accordingly, $417,000 is found to be a reasonable amount to 
be covered into rates on account of operating wages and salaries. At 
the oral argument, respondent contended for further increases because 
of wage adjustments in addition to those conceded by the Government. 
For the reasons stated in Paragraph 4, the record does not support this 
contention. 

236. Respondent incurs other expenses which are applicable solely to 
its stockyard activities and in which, therefore, no adjustments are 
necessary. The amounts expended, and the amount found reasonable 
to be covered into rates on account of each of these items, are set forth 
in the following table: 
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Amount 


Found 
1935 1936 1937 1938 1939 Reasonable 


Bedding service............ $ 1,245.32 $ 794.85 $ 877.16 $ 636.62 $ 579.20 700 
Feeding 2,235.56 2,180.5 1,853 .66 505. 1,898.44 
Dipping service............. 259 . 86 5 440.37 : 
Vaccinating service.......... 510.79 517. 376. 
Cleaning and disinfecting 
82.55 
cae 26.48 
Loss and. Damage claims... . 4,348 .70 
Yard stationery . Co. ; 6,683.20 
Yard coal andice......... 1,210.18 
Miscellaneous Yard operat- 
ing supplies and tools.. . 572 .67 
Equipment operating and 
maintenance expense . 5 226. 
ee - electric signal- 
528 .50 
Exchange! Building direct op- 
erating supplies & expenses 4,306.65 50. 4,319. a. é 5.41 
Garage building direct ope rat- 
ing supplies*and expenses. . 2.73 3.38 76 ine 
Water weeeeee 0a9020.26 25,555.47 24,303.23 i 2.63 25,769.00 
Electricity . . . 4,493.28 4,642.86 4,834.06 5,053 .03 5,411.15 


Company barn, direct operat- 
ing expense......... 6 7,905.60 7;719.36 8,031. 5,688 .: 5,539.18 6,000 


Total amount found reasonable for these items. . 


237. In 1927, respondent incurred an expense of $409.21 through the 
holding of livestock in its yards during a strike of its employees. It 
claims that there should be an allowance to cover such losses. An ex- 
pense of this character did not recur during the test period and is of a 
character which does not warrant its inclusion in expenses to be cov- 
ered into reasonable rates. 

238. The expense carried on the books as “hauling, company barn, 
is merely a departmental bookkeeping entry and does not represent an 
actual expenditure. Nothing should be covered into rates on account 
of this item. 

239. The parties differ with respect to the expenses to be covered 
into rates on account of fire insurance. The Government recommended 
that $3,644.12 be eliminated from this expense as incurred in 1939, and 
comparable amounts for the other years. Respondent recommended 
that only $1,212.48 be excluded for 1939. This difference results from 
their different contentions as to what property should be regarded as 
used and useful. The fire insurance premiums have been allocated ac- 
cording to the findings hereinbefore made with respect to the used and 
useful character of the property. Exclusions, in addition to those made 
by the Government accountant, have been made on account of garages 
Nos. 1, 2, and 3, considered not used and useful. Exclusion has also 
been made of a portion of the premium on account of certain property 


” 


used in connection with both stockyard and non-stockyard activities. 
The following table shows the total fire insurance premium paid for 
each of the five years, the amount that should be excluded, and the 


remainder which is applicable to used and useful property: 
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Total Excluded Remainder 


$21,228 .57 $4,358 .23 $16,870.34 

19,674.15 4,039.10 15,635.05 

21,271.40 4,367 .02 16,904.38 

19,992.24 4,104.41 15,887.83 

19,597 .37 4,022.85 15,574.52 

It is reasonable to cover $15,750 into rates for fire insurance premium 
expense. Respondent claims the amount should be $17,874.10. 

240. Respondent incurs expenses for other insurance also. Premiums 
paid for plate glass and storm insurance on not used and useful prop- 
erty shauld be excluded, as should $900 paid for riot insurance in 1935. 
The expenses and these exclusions for five years are as follows: 


Total Excluded Remainder 


$3,017.59 $1,016.45 $2,001.14 
! 1,790.36 

2,366.08 

2,047 .53 

1,875.62 


Year 


It is reasonable to cover $2,000 into rates for this item. Respondent did 
not except to this figure. 

241. Respondent pays a 3% unemployment tax on the salaries of 
some of its employees. The following table shows the totals of such 
taxes paid in 1938 and 1939, that part excluded as applicable to other 


than stockyard services, and the remainder: 


Total Excluded Remainder 

$14,560.84 $1,309.01 $13,251.83 

14,811.50 1,138.23 13,673.27 

On the basis of these figures, $13,675 would be a reasonable amount to 

cover into rates for this item, but for reasons stated in Paragraph 235, 
the reasonable amount is found to be $15,875. 

242. Similar figures for old age benefits are as follows: 

Year Total Excluded Remainder 
$4,676.96 $436 33 $4,240 63 
4,758.87 379.41 4,379.46 
On the basis of these figures, $4,380 would be a reasonable amount, but 
for reasons stated in Paragraph 235 this is increased to $5,180, which it 
is found reasonable to cover into rates on this account. 

243. In the past, respondent contributed to an employees’ old age 
benefit fund, but this was discontinued in 1937. Nothing should be 
covered into rates on this account. 

244. The respondent’s real estate taxes in 1938 were $79,122.02 and 
$87,791.28 in 1939, when they were higher than they had been in any 
other of the five years. The 1939 taxes applicable to Tract No. 1, in 
which the used and useful land and structures are located, except a 
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portion of land underlying the sewer in Tracts 31 and 32, were 
$77,285.71, of which $3,612.52 was on land, and $73,673.19 on struc- 
tures. Approximately 65% of the area in Tract No. 1 is used and use- 
ful. This percentage applied against the land tax gives $2,348, as taxes 
on the used and useful land in Tract No. 1. Of the total cost of repro- 
duction new of respondent’s structures in this tract, approximately 70% 
has been found to be used and useful. This percent applied against the 
tax on the structures gives $51,571.23, as the taxes applicable to the 
respondent’s used and useful structures in Tract No. 1. $53,919.23 is 
the sum of the taxes applicable to the used and useful structures and 
land in Tract No. 1. In consideration of these taxes and of the fact 
that there is a small amount of taxes payable on the land in Tracts Nos. 
31 and 32 traversed by the sewer, it is found that $54,000 should be 
included in expenses and covered into rates on account of real estate 
taxes. Respondent claims this should be $69,550. 

245. Personal property taxes (exclusive of hotel property taxes) for 
the five years are set out below. From the total, there should be ex- 
cluded those amounts applicable to the not used and useful property. 
Approximately 68% of the property is used and useful, and 32% not 
used and useful. The result of allocation on this basis is shown below: 


Excluded Remainder 


$602.13 
702.29 
882.51 
823.43 
545.39 


It is found that $750 should be covered into rates on account of per- 
sonal property taxes. 

246. Personal property taxes for the Hotel Department increased 
from $35 in 1935 to $198.87 in 1939. Only the cafeteria property is 
considered used and useful for stockyard purposes; so only the taxes 
applicable to it should be included. That portion of the taxes increased 
from $5.62 to $31.96 in the test period. $30 seems a reasonable figure 
to cover into rates because of this item. Respondent contends it should 
be $180, considering the entire property used and useful. 

247. The depreciation expense applicable to the cafeteria equipment 
has been covered in the allowance for depreciation set out hereinafter. 
The depreciation expense applicable to the other hotel equipment, aot 
considred used and useful, should be excluded from the expenses cov- 
ered into rates. 

248. Hotel administrative expenses are charged by the respondent on 
account of operating the hotel. This item is merely a bookkeeping 
entry, does not represent an actual cash outlay, and should be excluded 
from expenses considered for rate making purposes. 
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249. All hotel operating expenses, except those applicable to the 
cafeteria, should be excluded, since the hotel is considered not used and 
useful in the rendition of stockyard services. 

250. From the total expenses incident to the operation of the hotel 
and cafeteria there have been eliminated those on account of deprecia- 
tion of equipment, taxes on personal property, and administration, al- 
ready discussed. The following table shows expenses excluded because 
of the hotel: 


T otal Excluded Remainder 
$ 88,486.68 $32,991 .02 $55,495.66 
95,259.33 35,515.71 
107,592.21 36 ,617 .60 
107,129.00 35,098 .02 
108 ,039.17 35,457.18 
It is reasonable to cover $73,000 into rates on account of the operation 
of the cafeteria. 
251. The following miscellaneous operating expenses included in 


maintenance have been transferred to operating expenses: 


252. In addition to $1,188.92 shown for 1939 by the accountant for 
the Government, there have been transferred to this category $7.11 
applicable to the horse and mule division and $238.12 applicable to re- 
moving ‘and replacing screens in the Exchange Building, making a total 
of $1,434.15. Similar adjustments have been made for the other years. 
It is found that $1,450 should be covered into rates on account of mis- 
cellaneous items of expense not included elsewhere. 

253. Respondent claims that the expense it incurred for this proceed- 
ing, which it estimates at $50,000, should be amortized over a five year 
period, so that $10,000 would be covered into rates. This would con- 
template an investigation and hearing as complete and full as those 
here involved every five years, or require the rate payers for the next 
five years to pay respondent $50,000 for defending rates herein found 
to be unreasonable. It overlooks the fact that respondent has been col- 
lecting, since November 1939, more than reasonable rates, without any 
suggestion that any part of what it collected be returned. After sus- 
pension for 60 days of an increase regarded as unreasonable, we could 
not prevent respondent from collecting it until after the full hearing 
required by the act. We do not think the law demands that, after de- 
termining that respondent’s patrons have been paying it an unreason- 
ably high return for some four years now, we must fix such rates as 
will require them again to pay respondent’s costs in defending the un- 
reasonable return. 
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254. An important item of expense to be covered into rates is that 
on account of repairs and depreciation in respondent’s property. The 
respondent claims that $78,000 ought to be included for repairs and 
$184,605 for depreciation. Respondent’s secretary and treasurer arrived 
at $60,449.82 for repairs by subtracting from $67,979.49 on account of 
repairs to all property, $7,479.67 for repairs to that portion which 
respondent considers not used and useful. 

255. Respondent’s engineer considered the various units of property 
separately and, through judgment, reached an opinion as to the number 
of years of remaining life in each unit. From this he computed, on a 
percentage basis, the annual depreciation which would accrue in each. 
He then ‘determined for the property as a whole its composite remain- 
ing life, and from this he determined the annual rate at which deprecia- 
tion would accrue. He arrived at 2.763% as the annual rate of deprecia- 
tion on the property as a whole, and 2.4% as the rate on the not used 
and useful property. On the basis of these figures he gave it as his 
opinion that 2.5% per annum was the rate at which depreciation would 
accrue in the property respondent considered used and useful. The 
secretary and treasurer applied this 2.5% rate of depreciation to the 
cost of reproduction new, and arrived at $184,834 as the amount which 
he thought should be included in expenses on account. of depreciation 
in the used and useful property. 

256. There is an inherent fallacy in this computation. Reasonable 
rates should provide enough to restore to owners the property used in 
rendering the services for which reasonable rates are charged. Reason- 
able rates for the future should restore the property as it stood in 1939. 
The amount respondent recommended would provide more than this. 
It would restore the property as if it were new in 1939. 

257. The Government accountant resorted to respondent’s history 
and experience. He ascertained the actual age of various structures, 
the reproduction cost new of which was 79% of the total reproduction 
cost new of all the property. He ascertained that the composite age 
of these structures was approximately 32 years. He associated with 
this age a 66% condition, as determined by the Government engineers, 
and concluded that as to these buildings depreciation was taking place 
at the rate of about 1% a year. It was his opinion that adequate re- 
pairs to the remaining 21% of the property would perpetuate its life 
indefinitely. He ascertained from respondent’s books that for the 
period from 1912 to 1939, inclusive, the respondent had charged against 
its revenues an annual average amount of $131,000 on account of de- 
preciation. He discovered also that retirements of property during this 
same period had been at the rate of $9,700 a year, all of this except 
$3,600 a year being for retirements due to fires. He ascertained also 
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that the respondent’s policy with respect to depreciation has changed 
within the past few years, and that it now sets up on its books an 
umount of depreciation conformable to the requirements of the Bureau 
of Internal Revenue. The amounts set up on its books on account of 
depreciation during the last five years are as follows: 
$158,171.73 
159,012.19 


103 ,680 .20 
oR 


= 


.20 


258. The accountant discovered that the cost of some of the units 
had not been recorded in respondent’s property accounts. The books 
showed that for the last 28 years the respondent, on the average, had 
included in its operating expenses $92,486 on account of repairs. An 
analysis of the repair account convinced him that an average of $20,614 
a year listed as repairs should have been listed as additions and better- 
ments. He determined that the respondent had listed as miscellaneous 
repairs an average of $3,126 a year which should have been charged to 
additions and betterments. He attributed $16,924 a year to repairs of 
not used and useful property. The sum of these three amounts, $40,664, 
deducted from $92,486 leaves $51,822, which he considered the average 
annual expenditures on account of repairs to the used and useful prop- 
erty. On this basis, and on the basis of depreciation at 1% a year on 
the property the age of which he could determine, and on the basis of a 
66% condition, he gave it as his opinion that $90,000 a year was the 
amount which should be included in expenses and covered into rates 
on account of repairs and depreciation. 

259. The engineer called by the respondent to testify concerning the 
condition of its property in 1930 was the same one called in 1940. It 
was his judgment that the condition of the property in 1930 was 81.03% 
and in 1939 it was 76%. This represents a deterioration at the rate of 
about .56% a year. 

260. The engineer called by the Government to testify concerning the 
property in 1939 was not the same as the one called in 1930. The 
engineer who testified in 1930 estimated the condition percent at 76, 
while the one who testified in 1940 estimated it at 66. While allow- 
ance must be made for the difference in personal judgment, the annual 
decline of 1% a year gives some indication of the rate at which the 
property has deteriorated. 

261. The evidence is conclusive that for many years respondent listed 
as repairs much that it should have listed as additions and betterments. 
There is some indication that the Government. accountant was not able 
to identify all the items so listed, but there is no way of determining 
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the amount of capital expenditures still remaining in the repair account. 
It is found that $90,000 should be covered into rates on account of re- 
pairs and depreciation. 

262. Included in the miscellaneous expenses as shown by respond- 
ent’s accounts there is an item of $50 a year for a Delaware statutory 
representation fee. This has been transferred from miscellaneous to 
overhead expenses, in order that it may be allocated appropriately as 
between the various activities of the respondent. That portion of the 
miscellaneous expense not incurred in rendering stockyard service has 
been excluded, as shown by the following table: 


Total Excluded 


$1,015.36 
1,002.03 
605.21 
38 .90 
57.62 


It is found that $550 should be covered into rates on account of miscel- 
laneous operating expenses. 

263. A 1939 expense of $646.64 in connection with a proceeding before 
the Interstate Commerce Commission was on account of a non-stock- 
yard service and should be eliminated. Items of other business getting 
and maintaining expenses should be carried into overhead expenses in 
order that they may be allocated. 

264. Respondent’s legal expenses for five years are set forth in the 
schedule below. There has been excluded the expense directly allocable 
to not used and useful activities. In 1939 an expense of $446.45 was 
incurred in connection with a real estate tax refund. In 1937 an ex- 
pense of $200 was incurred in connection with the execution of a con- 
tract with employees. These two amounts should be amortized over a 
five-year period. In 1939 respondent expended $181.50 on account 
of attendance at an Interstate Commerce Commission hearing in 
Omaha. This is not a stockyard operating expense and should be 
excluded. ; 


Excluded 
$ 7,593.80 
250 .00 
18,707 .84 
2,000.00 
181.50 
The amounts in the last column are carried into overhead expenses i 
the following paragraph. 
265. The following table shows overhead expenses for five years: 
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Of respondent’s other operating expenses, 84.38% was:incurred for ren- 
dering stockyard services. Applied to the 1939 overhead, this per- 
centage gives $81,787.28, and lesser amounts for the earlier years. It is 
found that $82,000 is a reasonable overhead to be covered into rates. 
Respondent claims the figure should be $99,140, on the basis of some 
1941 figures not presented at the hearing, less exclusions, and a larger 
percentage of other expenses considered as for stockyard services. 

266. The table below is a summary of the amounts to be covered into 
rates, showing the paragraph in which each amount has been discussed: 


Amount 
$417 ,000 


Paragraph Item 


eee OO ee ee ee 
236 Various expenses 55,238 
230 @6©Fire maurance.>. i 0. Soe ee RSS RSS... 15,750 
240 Other insurance 2,000 
241 Social Security tax 15,875 
242 Old age benefit tax 5,180 
244 ~Real estate taxes = 

245 Personal property taxes 

246 Cafeteria personal property taxes 

250 Cafeteria operating expenses 

252 Miscellaneous operating expenses....................-.2004- 

261 Depreciation and repairs 

262 Miscellaneous expenses 

265 Overhead expenses 


The total claimed by respondent is $1,416,003. 

267. In the Tentative Order, the total shown in Paragraph 266 was 
$759,823, and $53,000 was added to it in Paragraph 267. For reasons 
stated in Paragraph 235 of this final order, $50,000 was added in Para- 
graph 235, $2,200 was added in 241, and $800 in 242, so that the $53,000 
is now included in the total in Paragraph 266. 

268. The total reasonable operating expenses, $812,823 (Paragraph 
266), plus the reasonable net operating income, $243,750 (Paragraph 
232), gives $1,056,573 as the gross costs to be used as a guide in arriv- 


ing at reasonable rates. 


Miscellaneous Revenues. 


269. The costs of the services rendered by respondent are met out of 
revenues received mainly from yardage and from profit on feed. It 
receives revenues also from vaccinating, bedding service, feeding serv- 
ice, and various miscellaneous sources. In the table below are shown 
the items of miscellaneous revenues, and the amounts received from 


each, for five years: 
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1936 1933 1937 1938 1939 
$ 1,686.85 $ 1,261.10 $ 2,256.65 $ 2,211.65 $ 3,182.85 
100.00 


997 .25 412.75 271.00 495.10 
Proceeds from strayed and in- 
jured livestock 3,161.39 8, .07 3,359.03 1,752.22 2,443.47 
Tagging service and tag sales. . 369 .29 10.72 .05 
Show ring fees 619.75 . .30 
Manure sales 1,111.25 $ .00 
Cleaning and disinfecting 190.75 é -75 
Misc. livestock servicing income. 6.70 .00 
Exchange Building rent 55,544.52 : 4 .16 59,613.71 
(electricity) 839.00 ‘ .10 962.80 977. -60 
. 7 (telephone 
booth sites) 49.27 61.55 74.29 78.04 70.41 
Cafeteria 63,732.99 . ji 83 ,658 .23 82,872.08 


only) 8,217.48 i . 5,914.48 4,816.74 


Sundry real estate rent 1,962.00 . ‘ 1,902.00 
Sundry real estate heat, etc... . 636.41 * 2. 586.88 
Water sales 2 4,391.06 4 \ 4,379.86 
Electricity sales : 170.51 
Weighing income if : : < 5,893 .00 
Feeding service in cars F J 68. 56.00 
Use of weight records by West- 


ern Weighing and Inspec- 
1,800.00 


Coal purchasing service for 
591.48 


Junction Railroad 
Freight agent service for IIli- 
nois Terminal Railway 
Halter concessions 
Disinfecting trucks........... 
Peddlers’ permits 
Garnishment fees 
Storing immunizing supplies. . 
Sorting hay for seller 


.48 $166,691.09 $172,395.36 $173,887.52 


The amount of revenue reasonably to be anticipated from the miscel- 
laneous items shown above is $170,000. 


270. The profits received by respondent from bedding for the five 
years, were as follows: 


The amount of profit reasonably to be anticipated from this service is 
$5,200. 

271. During the same five years, the profits made from rendering 
vacinating service were as follows: 


The amount of profit reasonably to be anticipated from this service is 
$12,500. 

272. The expense of labor incurred in connection with the rendition 
of feeding service is covered into reasonable operating expenses. The 
profit received from rendering the service is available for meeting the 
expense. The profits received for the five years were: 
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Bohl So Rea he oe EU. a $67 ,320.65 
LO es ae vcatrinen ae'ok's ca «see oA ete S 58,116.25 
OME Sos 5c Sab EPO cc are EY hes Ua oe Oe Res 37,828.75 
DOE ioc s Gseceid 5. patel «A RSet head ae 27 ,397 .64 
BNE a Soe ee cr bis. as amie ee siysh'> gee cai oA 19,376.89 


Since approximately 90% of this profit is from feed fed in the horse. and 
mule division, for which the volume has declined steadily since 1934, 
the amount of profit reasonably to be‘anticipated from this service is 
$12,750. 

273. The respondent derives revenue also from the sale of miscel- 
laneous feed. The volume for this is not ascertainable from the record, 
but the gross profit received from it in 1939 was $6,241.57. It is found 
that a profit of $6,000 may reasonably be anticipated on this account. 

274. The revenues and profits found reasonably to be anticipated in 
the five preceding paragraphs total $206,450. Respondent did not ex- 
cept to the figures in these paragraphs nor to this total. When the total 
is subtracted from $1,056,573, the gross costs set out in Paragraph 268, 
there remains $850,123, which is the estimated amount of annual reve- 
nue to be used as a guide in determining the rates here prescribed. 


Unreasonableness of Current Rates 

275. Exact justice would require that each patron of the respondent 
pay the cost of rendering the particular service received. But a precise 
mathematical computation of the cost of each unit of service rendered 
is impracticable. Even if a mathematical computation were attempted, 
it would involve allocation of the indirect expenses, and the methods of 
allocations used would be matters of judgment. The accuracy of the 
final unit costs ascertained would depend upon the reasonableness of 
the judgment exercised. It would seem to be a more practicable 
method to apportion charges on each class of users of the services 
through the exercise of reasonable judgment in the light of the evidence 
bearing upon the use of the facilities made by each class of users. 

276. Some of the used and useful land and structures are used en- 
tirely by those who pay charges assessed in respondent’s current tariff. 
Some are used jointly by those who pay and those who do not pay, 
under the tariff. Still others are used altogether by those who pay no 
charges at all. The present tariff, which provides for such a situation, 
results in an inequitable distribution of the costs of rendering stockyard 
services, and is discriminatory. Respondent concedes the situation in 
its exceptions, but urges that no changes should be made because long 
practice supports the classifications in the tariff and no patron pro- 
tested any inequity at the hearing. The contention is not convincing, 
but even if it were, the tariff would still be discriminatory. 

277. The present tariff, applied to the anticipated volume of business, 
would produce revenues substantially more than enough to pay what 
have been found to be the costs of rendering the services, including a 
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reasonable net income. ‘The tariff is therefore unreasonable. Re- 
spondent claims the tariff would produce revenues insufficient to pay 
reasonable costs, and yet says the tariff is reasonable. 


Reasonable Rates 

278. To determine reasonable rates, it is necessary to find the volume 
of revenue producing receipts of livestock reasonably to be anticipated 
and the amount of feed respondent will likely handle for it. The vol- 
ume of receipts for 1935 through 1939 is in the record, and official 
notice was taken, without objection, of the volume for 1940. The fol- 
lowing table shows the receipts of livestock for the six years: 
piv iene 1936 1936 1937 1938 1939 1940 


Regular—Rail............ 335,245 229 ,983 282,810 164 ,322 132,694 105,791 
“ Truck. 499 ,681 535,762 471,013 506 ,854 531,034 664 , 233 


Total... 834 ,926 765 ,745 753 ,823 671,176 663 ,728 770,024 
Resales os 3 50,370 56,054 55,764 55,244 49 ,808 48 ,435 
Direct—Rail. »Te 6,161 1,811 4,508 6,067 (10,021) 

ae 45 12 ¢ ) 








Total 
Emergency Relief. . 
Total Cattle... 





Calves (Head) 
Regular—Rail.. 198 ,444 155,893 é 101,759 3, * 
339 ,483 340,362 267,109 249,171 271,422 


537 ,927 496 , 255 368 ,868 322,482 326,511 
1,868 2,357 3,037 3,608 3,152 
20 671 23,297 30,046 (26,720) 
2,101 805 3,129 2,420 ( ) 


2,121 1,476 > 26,426 
Emergency Relief......... 3,226 


Total Calves... 545,142 


Hogs (Head) 
Regular—Rail. . 189 ,022 219,189 227 ,813 4 122,890 F 
. 1,356,478 1,591,587 1,525,452 1,778,595 2,214,848 2,757,224 


1,545,500 1,810,776 1,753,265 1,927,675 2,337,738 2,873,236 
45,722 100,707 154,598 93,375 89,530 «86,451 


411,898 506 ,309 477 ,365 456,543 271,688 (368,772) 
242 st she Pie 141 


412,140 506,309 477,365 456,684 271,688 368,772 














Total Hogs.... 2,003,362 2,417,792 2,385,228 2,477,734 2,698,956 3,328,459 





Sheep (Head) 
Requler—Badl. 232,795 181,803 325 ,318 303 ,940 179 ,536 154,485 


466 ,503 474,548 446,201 460 ,903 456,254 478,870 
699 , 298 656 ,351 771,519 764 ,843 635,790 633 ,255 
Resales 246 656 383 93 21 


Direct—Rail 2,720 22,141 24,410, 27 ,341 22,825 
4 1,151 409 9 








2,724 23 , 292 d 22,825 
Total Sheep... . 2, 659 ,321 795 ,467 656,101 





Horses and Moles (Head) 
14,285 14,350 


Total Horses and Mules. 43 ,564 
—[—[—[—$—$ EIS Sooo SSS LL —_ _ _ _ |~"7~ === 











PACKERS AND STOCKYARDS ACT, 1921 A. D. 520 






738 








279. Factors affecting respondent’s prospective receipts were dis- 
cussed in Paragraphs 12 to 15. The volume reasonably to be expected 
annually under reasonable rates is as follows: 


















Species Consigned Receipts Packer Direct Receipts 
eye Man we reas watt 765 ,000 9,000 
Caves IGE. DU Ot Ge GRaT 340,000 35,000 
SMA tae 9 sol feeds odanebid 2,650,000 350 ,000 
650,000 30,000 








The following are reasonably anticipated to be resold in the commission 
division: 50,000 cattle, 3,000 calves, and 95,000 hogs. Respondent did 
not except to any figures in this paragraph, but did propose that 35,000 
horses and mules be added. 

280. Half the regular rate is charged for dealers’ livestock resold in 
the commission division. There are also divisions in the yards set apart 
largely for the use of dealers, where they may hold, feed, and resell 
their own livestock. Under the existing tariff, no yardage charge is 
made for use of the facilities by dealers who resell their livestock in 
these dealers’ divisions. The following table shows the number of live- 
stock handled in the dealers’ divisions for five years: 

















Year Cattle & Calves Hogs Sheep 
PO ak on, EAS 242,501 745 ,457 15,384 
WOR A 61. PB0 es, « Me ia.s a ST Bh 368 ,248 664,578 31,437 
Meee. See Ee... OPE. 336 ,998 736 ,916 55 ,865 
BE Es aNd dae) asin. Dahaiee 344,142 745,451 49,782 

991 ,805 55,217 
















It is reasonably anticipated that the following will be handled annually 
in the future in these divisions: 





Species 









Respondent did not except to the figures in this paragraph. 

281. Respondent receives a profit on hay and grain fed to livestock 
handled in the yards. From the table below, showing gross sales, it 
appears that nearly all prairie and clover hay is consumed by cattle. 
The record does not show the amount of hay consumed by cattle and 
calves separately, but it is reasonable to assume that the bulk of prairie 
and clover hay is consumed by cattle as distinguished from calves. 
Practically all alfalfa hay is consumed in the sheep division, and prac- 
tically. all corn is consumed in the hog division. It is reasonable, there- 
fore, to assume that the gross sales of each kind of feed will vary with 
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the number of that species which consumes it. The amounts of the 
various feeds sold by the respondent to its various patrons in 1939 
were as follows: 




















Prairie Hay Clover Hay Alfalfa Hay Corn 
Sold to Pounds Pounds Pounds Bushels 
Commission firms 
Cattle Division...... 4,357,877 409,144 20,001 3,658 
wromrirpimae 2 I, Ih A ISU a AO) DUET AS ED AN YE a ee 147 ,49614 
Sheep Division...... 1,408 1,097 322,727 22 
4,359,285 410,241 342,728 151,176% 
Dealers 
Cattle Division...... 1,789,788 1,306 ,324 2,175 1,709% 
ee ee 8. OD can), a eae aamnce Ls oo ae 15,165 
Wee IO, «oo Olen see | woven cnet MMH cn vececes 
1,789,788 1,306,324 . 24,059 16,874% 
Through Shipments 
Cattle Division..... . 1,173,278 1,807 1,326 9 
TMM. Sous cwvnacecee © atecweee: | aaa 291 
Sheep Division...... meee?” Sea wee ae 36.668" «(SSeS 
1,177,322 1,807 134,970 300 
Shipments 
Cattle Division...... 144,563 2... lS 35 
ee TIE sca oy so Sec caaes )./nee el @Radeamey) uae 19% 
144,563 OOF enidoyzt 2a. 5444 
Packers 
Cee cs RR OY: 94,812 5,262 270 245 
Pe PO cs ev ecccecdt® MONI Mewes” Abe 8,459 
SRR ccc Sexioptomesiacs D =) — ceramresetbunters 49,710 31 
94,812 5,262 49 ,980 8,735 
Sundries 
Cattle Division...... 7,108 1 Raa weet: Se 25214 
TR ENON econ SC kseeecac. @ gmekeeming al Pak eres 3,455 
Sheep Division....... «.... Vaeine ? dade baa WA AM et La as 
7,108 1,636 14,410 3,707% 
TOUls 6 cis 7,572,878 1,725,537 566,147 180 ,84714 


282. The volume of cattle reasonably anticipated is approximately 
15% greater than the receipts of 1939 or 1940, and that of sheep is ap- 
proximately 2% greater than the volume received in 1939 or 1940. The 
volume of hogs reasonably expected is approximately 3% greater than 
the volume received in 1939 and 8% less than the volume received in 
1940. In computing the anticipated gross profits to the respondent from 
the sale of feed, other than a small amount of miscellaneous feed, the 
volume of which cannot be ascertained from the record, it is reasonable 
to use the following quantities as a factor: 
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Corn 


Commission division i 168,000 bushels 
Ae, shipments 


288. It is found that the rates set forth below are reasonable and 
nondiscriminatory and are the rates and charges which the respondent 
should assess for its services and for the use of its facilities. 


SECTION I 
Yardage Charges 


A. Livestock sold in commission divisions: 


30 cents per head 
20 “ “« “ 


«“ “ 
“ “ 


Livestock received directly by packers through the yards: 
15 cents per head 
“ “ “ 


“ “ « 
“ “ «“ 


Livestock resold at the yards, other than the livestock 
resold in the commission divisions: 
15 cents per head 
10 “ “ “ 
“ “ “ 
“ “« “ 


Calves in truckload quantities, minimum 20 head, received 
in Produce District, St. Louis, Missouri: 
Regular yardage, plus $4 per truck 


SECTION II 


For livestock in the commission divisions upon which full 
ardage is assessed: 
ay Cost f.o.b. stockyards, plus 35 cents per hundredweight. 
Corn Cost f.o.b. stockyards, plus 35 cents per bushel. 
Oats Cost f.o.b. stockyards, plus 35 cents per bushel. 


For through shipments and sundry sales: 

Hay Cost f.o.b. stockyards, plus 75 cents per hundredweight. 
Corn Cost f.o.b. stockyards, plus 75 cents per bushel. 

Oats Cost f.o.b. stockyards, plus 75 cents per bushel. 


For other feed sales: 

Hay Cost f.o.b. stockyards, plus 50 cents per hundredweight. 
Corn Cost f.o.b. stockyards, plus 50 cents per bushel. 

Oats Cost f.o.b. stockyards, plus 50 cents per bushel. 


284. No findings as to reasonableness and no recommendations are 
made with respect to other rates and charges contained in respondent’s 
Tariff No. 4 and Supplements thereto. 

285. The rates found reasonable applied against the volume of live- 
stock receipts reasonably expected, and the unit of profits applied 
against the number of units of feed, will produce gross revenues of 
$871,200, as shown by the following computations: 
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Yardage Amount 


Consigned Receipts 
$229 ,500 
68 ,000 
265 ,000 
39,000 


Total Yardage 


Feed Profit Pounds 
Hay—Commission Division... 5,800,000 
Hay—Through Shipments.... 1,360,000 
Hay—Other Sales 3 


Total profit on hay 


Corn—Commission Division. . 
Corn—Through Shipments. . . 
Corn—Other Sales 


Total profit on corn 


Gross revenue 


286. The gross revenue shown in the preceding paragraph exceeds 
$850,123, the amount mentioned in Paragraph 274 as a guide to what 
reasonable rates should produce, by $21,077. Respondent claims that 
the rates found reasonable would yield $702,505 less than it is entitled 
to receive. 


Books and Records 


287, 288, 289. Respondent has failed to keep such books, records, ac- 
counts, and memoranda as fully and correctly disclose, all transactions 
involved in its business. Its fixed asset account is incomplete and 
inaccurate in that it includes property not now in existence. Property 
which has been destroyed by fires and the value of which has been 
recouped through insurance has not been properly reflected in the prop- 
erty accounts. Book values have been written up without showing the 
cost. or basis for the write-up. The depreciation reserve account fails 
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to show all units of depreciable property and their value, and does not 
reflect all retirements of property which have been made. The mainte- 
nance account is inaccurate and incomplete in that the properties re- 
paired are not in all instances properly identified. Some items of 
operating expenses have been improperly charged to maintenance. Some 
capital charges have been included among operating expenses. The in- 
come and expense accounts do not reflect separately, without adjust- 
ment, the direct operating expenses incurred and the income received in 
connection with the various activities. Respondent did not except to 
the matter in this paragraph. 


ORDER 


On and after 30 days from the date of this decision, respondent shall 
cease and desist from charging for its stockyard services in accordance 
with its tariff now on file for its St. Louis National Stock Yards, and 
shall not publish, demand, or collect any rate or charge for the furnish- 
ing of any stockyard service more or less than the rate or charge for 
that service set forth in Paragraph 283 hereof. 

Within 20 days from the date of this decision, respondent shall pub- 
lish and file, pursuant to the act and the regulations thereunder, a 
tariff for its stockyard showing all rates and charges for stockyard 
services it furnishes, and all rules and regulations affecting or determin- 
ing such rates and charges, which tariff shall include the rates and 
charges shown in Paragraph 283, such tariff to become effective 30 days 
from the date of this decision. 

Effective 30 days from this date, respondent shall keep such books 
and records as will fully and correctly disclose all transactions in its 
business, including, among other things, the following: 

1. A separate record of each class of property, such as land, struc- 
tures, yard equipment, furniture and fixtures, automobiles, and miscel- 
Janeous assets, in which there shall be shown the opening balances, in 
accordance with the findings made herein, the additions thereto on a 
cost. basis, the retirements therefrom, and the details of any adjust- 
ments therein, with appropriate subsidiary records to support all en- 
tries, and a depreciation account showing each unit or class of structural 
property and the rate of depreciation applied; 

2. A repair account maintained in such detail as to show the cost of 
repairs made to each unit of property, and separated as between repairs 
to used and useful and not used and useful property; and 

3. Income and expense accounts showing expenses incident to each 
of the various activities from which revenue is derived, and classifying 
such expenses as between used and useful and not used and useful 
functions. 
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In re Sr. Louts Nationat Srockyarps Company. P&S Doc. No. 1246. Decided 
December 31, 1943. 


Denial of Motion to Stay Effect of Rate Order 


Motion of respondent to stay for 30 days the order of December 7, 1943, prescrib- 
ing rates to be charged by respondent for purpose of giving it time to prepare 
further applications, denied unless a plan for protecting the interests of ship- 
pers, such as impounding the excess of the present rates over the prescribed 
rates, but because of the inconveniences which delayed consultations between 
respondent and its counsel, the time within which respondent may publish and 
file the prescribed tariff in prior order is extended from December 27, 1943, to 
Monday, January 3, 1944.* 


Mr. M. W. Borders, of Kansas City, Missouri, for respondent. Mr. J. O. Parker 
for Food Distribution Administration. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


RULING ON MOTION 


In this proceeding under the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), an order was issued on December 7, 1943 (2 A.D. 
664), prescribing rates to be charged by respondent St. Louis National 
Stockyards Company at its stockyard at National Stock Yards, Illi- 
nois. By letter dated December 15, 1943, respondent has asked that the 
order be stayed for 30 days to give it time to prepare whatever further 
applications it deems advisable. The Food Distribution Administration 
has expressed its opposition to staying the effect of the order unless 
respondent will agree to impound the excess of the present rates over 
the prescribed rates, so that such amounts can be returned to the ship- 
pers if respondent’s applications are denied. 

If a plan for protecting the interests of shippers, such as impound- 
ing, is not put in effect, the prescribed time for the new rates to become 
effective should not be disturbed. However, the inconveniences which 
delayed consultations between respondent and its counsel seem good 
cause to shorten the notice which respondent was required to give of 
the new rates (7 U.S.C. 207(c)). Therefore the time within which re- 
spondent may, without violation of the December 7 order, publish and 
file the prescribed tariff is extended from December 27, 1943, to Mon- 


day, January 3, 1944. 


*Since the date of this decision, the respondent and the Food Dis‘ribution Administratien 
have agreed upon a plan for impounding the funds representing the differences between the present 
rates and the prescribed rates; therefore, upon motion of the respondent it is allowed, by order 
issued January 4, 1944, which will be published in the January issue of the Agriculture Decisions, 
until February 7, 1944 to amend its applications, and the effective date of December 7, 1943 order, 
2 A.D. 664, ante, is stayed until not less than 30 days after the decision on the applications.—Ed. 
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(A. D. 522) 


In re Marker Acencigs at Sr. Louis Nationat Stock Yarps (formerly styled as 
Alexander Conover & Company et al.) P&S Doc. No. 383. Decided December 


27, 1943. 
Consent Order—Suspension of Rates and Charges 


Pursuant to stipulation, the parties to the proceeding consented that provisions of 
the orders heretofore entered in this docket on February 28, 1933, November 
5, 1936, and December 6, 1937 prescribing maximum rates and charges for the 
services of respondents for selling livestock on commission basis for period 
commencing January 1, 1944, to and including December 31, 1944, shall be and 
are hereby suspended, and of issuance of orders prohibiting the assessing or 
collecting of rates and charges in excess of those specified in the stipulation, 
and requiring the submission by respondents to the Food Distribution Ad- 
ministration at the close of March 31, 1944, of quarterly reports by individual 
agencies as specified in the stipulation, and it is further ordered that respond- 
ents shall keep such books and records which shall contain information re- 
quired to be submitted in the form of quarterly reports. 


Mr. H. A. Powell, Mr. H. D. Wright, and Mr. F. B. Young, all of National Stock 
Yards, Illinois, for petitioners. «Mr. Joseph O. Parker for Food Distribution 


Administration. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL CONSENT ORDER 


On December 26, 1942, the Assistant to the Secretary of Agriculture, 
in accordance with the provisions of a stipulation entered into between 
the market agencies operating at the St. Louis National Stock Yards, 
National Stock Yards, Illinois, and the Agricultural Marketing Admin- 
istration (now the Food Distribution Administration) entered an order 
(1 A. D. 755) temporarily suspending the provisions of the orders 
theretofore entered in this docket on February 28, 1933, November 
5, 1936, and December 6, 1937. The respondent market agencies were 
also permitted to file, assess and collect for the period from January 1, 
1943, to December 31, 1943, a new schedule of rates and charges for 
their services of selling livestock on commission. 

On October 25, 1943, the respondent market agencies, by a petition, 
requested that they be permitted to continue in effect the rates and 
charges permitted under the order of December 26, 1942. The respond- 
ent market agencies and the Food Distribution Administration entered 
into a stipulation about December 14, 1943, under the terms of which 
the respondents agreed that if the provisions of the orders heretofore 
entered in this docket prescribing rates for selling livestock on a com- 
mission basis are suspended temporarily: 

1. They would during the period the operative effect of such orders 
is under suspension, file, publish and assess rates not in excess of those 
set forth in the stipulation. 

2. They would keep books and records which will contain the factual 
information required to be kept under the stipulation. 
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3. They would prepare and file quarterly reports in the form set 
forth in the stipulation and consent to the use of the information con- 
tained in such reports by the War Food Administration or the Depart- 
ment of Agriculture in considering whether further modifications should 
be made in any or all of the orders entered in this docket. 

4. The War Food Administrator or other appropriate official of the 
Department of Agriculture could, without hearing, at any time make 
such modification in any or all of the orders entered in this docket as is 
deemed proper in the premises, provided that no reduction in rates 
below the rates set forth in the order of February 28, 1933, shall be 
made except after hearing in accordance with the provisions of the 
Packers and Stockyards Act, 1921, as amended. 

5. Orders could be entered in accordance with the provisions of the 
stipulation. 

The Food Distribution Administration agreed, under such conditions, 
not to oppose the entry of an order extending the temporary suspension 
of the provisions of the orders heretofore entered in this docket pre- 
scribing the maximum rates to be assessed by the respondents for sell- 
ing livestock on a commission. 

Accordingly, the following order is entered. 


ORDER 

1. The provisions of the orders heretofore entered in this docket on 
February 28, 1933, November 5, 1936, and December 6, 1937, prescrib- 
ing maximum rates and charges for the services of the respondents for 
selling livestock on a commission basis for the period commencing 
January 1, 1944, to and including December 31, 1944, unless modified 
by further order prior to the expiration of such period, shall be and 
they are hereby suspended. 

2. The respondents, during the period that such orders are under 
suspension, shall not file, assess or collect rates or charges for their 
services of selling livestock on commission in excess of the rates and 
charges specified in the stipulation. 

3. The respondents shall submit to the Food Distribution Adminis- 
tration at the close of March 31, 1944, and quarterly thereafter reports 
by individual agencies which shall be in the form and shall contain the 
information specified in the stipulation. 

4. Respondents shall keep such books and records which will contain 
the information required to be submitted in the form of quarterly 
reports. ; 

5. Copies hereof shall be served upon the registrants by registered 
mail or in person. 
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(A. D. 523) 


In re Marker Acencties at THE Sioux Crry Srock Yarps, Sioux Crry, Iowa (for- 
merly styled as Brown-Goff Livestock Commission Company et al.) P&S Doc. 
No. 308. Decided December 30, 1943. 


Consent Order—Extension of Effective Date of Order 


Pursuant to stipulation, the parties to the proceeding consent that the provisions 
of the order heretofore entered in this docket on December 31, 1942, prescrib- 
ing the maximum rates and charges for services of respondents for selling live- 
stock on commission basis shall be and are hereby extended for a period of 
six months from January 1, 1944, to and including June 30, 1944, under which 
terms of stipulation respondents are required to submit certain quarterly re- 
ports containing, among other things, a statement of volume and statistics, 
and it is further stipulated that this order shall not be construed as a determi- 
nation -of the reasonableness of the rates and charges filed, assessed, or col- 
lected by the petitioners under tariffs filed in conformity with stipulation. 


Mr. D. H. Cunningham, of Sioux City, Iowa, for respondents. Mr. J. O. Parker 
for Food Distribution Administration. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL CONSENT ORDER 


On December 31, 1942, the Assistant Secretary of Agriculture, pur- 
suant to the provisions of a stipulation entered into between the market 
agencies operating at the Sioux City Stock Yards, Sioux City, Iowa, and 


the Agricultural Marketing Administration (now the Food Distribution 
Administration), entered an order (1 A. D. 760) temporarily suspend- 
ing the provisions of the order theretofore entered in this docket on 
July 25, 1931, in which there were prescribed the maximum reasonable 
rates and charges to be assessed by the respondents for their services of 
buying and selling livestock on commission. By virtue of the order of 
December 31, 1942, the respondent market agencies were permitted to 
file, assess and collect for the period from January 1, 1943, to Decem- 
ber 31, 1943, a new and higher schedule of rates and charges for their 
services of buying and selling livestock on commission. 

On December 17, 1943, the respondent market agencies filed a peti- 
tion requesting that the provisions of the stipulation entered into on or 
about December 31, 1942, be extended for a period of six months from 
January 1, 1944, to and including June 30, 1944, alleging that under ex- 
isting conditions it has been virtually impossible for market agencies to 
make a thorough and detailed study of the results arising from the 
stipulation. The Food Distribution Administration, upon the basis of 
the statements and representations made in the petition, has consented 
to the extension of the terms and provisions of the stipulation entered 
into about December 31, 1942, for the period from January 1 to and 
including June 30, 1944. 

Under the terms of the stipulation, the respondents are required to 
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submit reports quarterly containing, among other things, a statement of 
volume and statistics. The information concerning volume and sta- 
tistics required to be submitted covers every week of the entire period 
included in the report. The Food Distribution Administration in as- 
senting to an extension of the provisions of the stipulation has also 
manifested its willingness to accept in lieu of the information required 
by the stipulation under the heading of “Quarterly Statement of Vol- 
ume and Statistics”, appearing at page 13 of the stipulation of Decem- 
ber 31, 1942, information concerning the first week of each calendar 
month. The agreement to accept this information for the first week 
of each month in lieu of that provided for in the stipulation is condi- 
tioned upon the respondent market agencies agreeing to furnish to the 
Food Distribution Administration, upon request, similar information 
for the remainder of the weeks not covered by the reports. The report- 
ing of the information for one week out of each month instead of the 
entire month is further conditioned upon the respondent market agen- 
cies agreeing that the information for the one week of each month may 
be used in connection with all matters concerning the rates and charges 
of the respondent market agencies, and upon the respondent market 
agencies further agreeing not to contest the use of the information by 
the War Food Administrator or other appropriate official of the Depart- 
ment of Agriculture on the ground that it does not cover every week in 
each month. 

Accordingly, the provisions of the order of December 31, 1942, are 
hereby extended and continued in effect to and including June 30, 1944, 
with the exception that the respondent market agencies, at their elec- 
tion, may, upon the conditions stated by the Food Distribution Admin- 
istration and set forth herein, submit in lieu of the information re- 
quired under the stipulation of December 31, 1942, under the heading 
entitled “Quarterly Statement of Volume and Statistics”, appearing on 
page 13 thereof, information required by such reports for only the first 
week of each calendar month. The submission of such reports for the 
first week of each month shall be deemed to constitute an acceptance 
by the respondent market agencies of all the terms and conditions 
specified by the Food Distribution Administration and incorporated 
herein. 

Nothing contained in this order shall be construed as a determination 
of the reasonableness of the rates and charges filed, assessed or col- 
lected by the petitioners under tariffs filed in conformity with the pro- 
visions of the stipulation and consent order as hereby extended. 

Copies of this order shall be served upon the respondent market 
agencies by registered mail or in person. 
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(A. D. 524) 


In re Market AGENCIES DOING BUSINESS AT THE UNION Stock Yarps, Chicago, 
Illinois (formerly styled C. H. Acker, doing business as C. H. Acker & Company 
et al.) P&S Doc. No. 402. Decided December 31, 1943. 


Consent Order—Extension of Effective Date of Orders 


Pursuant to stipulation, the parties to the proceeding consent that the provisions 
of the orders heretofore entered in this docket on June 28, July 8, and July 
10, 1941, as amended November 27, 1941, prescribing maximum rates and 
charges for services of respondents for selling livestock on commission basis 
shall be and are hereby extended and continued in effect under the same terms 
and conditions to and including January 31, 1944, and it is further stipulated 
that this order shal] not be construed as a determination of the reasonableness 
- She rates and charges which may be assessed and collected under the terms 
ereof. 


Mr. J. O. Parker for Food Distribution Administration. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL ORDER 
By orders entered in this proceeding on June 28, July 8 and July 10, 
1941, prior orders heretofore entered in this docket with respect to the 
rates and charges to be assessed for the services of the respondent 
market agencies in buying and selling livestock on commission at the 
Union Stock Yards, Chicago, Illinois, were suspended temporarily for a 
trial period for the purpose of testing a simplified rate structure. These 


orders were amended by a supplemental order of November 27, 1941. 
By supplemental orders entered on June 30, 1942, December 29, 1942, 
and June 30, 1943, all the provisions of the orders of June 28, July 8 
and July 10, 1941, as amended by the order of November 27, 1941, were 
extended to December 31, 1943, subject to the terms and conditions 
under which such orders were originally issued. 

On November 30, 1943, the market agencies, members of the Chicago 
Live Stock Exchange (respondents herein), filed a petition, which was 
amended on December 30, 1943, seeking a further modification of the 
prior orders entered in this docket. In their petition, the respondents 
request that a supplemental consent order be entered which would per- 
mit the respondents to continue the rates now being charged for a 
further period of six months from January 1, 1944, to June 30, 1944, in- 
clusive. Respondents also seek to have cattle and calves denominated 
as separate species for rate purposes, the effect of which would result 
in some additional revenues to the respondents. 

The respondents and the Food Distribution Administration are now 
negotiating with a view to entering into a stipulation which, if ap- 
proved, may serve as the basis for the entry of a consent order without 
a hearing in this proceeding, provided there are no intervenors. It does 
not appear that requisite notice can be given to the public or that those 
negotiations between the respondent market agencies and the Food Dis- 
tribution Administration can be concluded before December 31, 1943, 
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the expiration date of the order of June 30, 1943. Both the Food Dis- 
tribution Administration and the respondent market agencies have con- 
sented to the entry of an interim order preserving the status quo until 
January 31, 1944, in order that proper notice to the public may be given 
of the proceeding and that the negotiations aforementioned may be 
completed. 

Therefore, in order to preserve the status quo, all the provisions of the 
orders of June 28, July 8 and July 10, 1941, as amended November 27, 
1941, are hereby extended and continued in effect under the same terms 
and conditions to and including January 31, 1944. 

The extension of the provisions of such orders shall not be construed 
as a determination of the reasonableness of the rates and charges which 
may be assessed and collected under the terms thereof. 

Copies hereof shall be served upon the respondent market agencies 
and the Food Distribution Administration by registered mail or in 


person. 


(A. D. 525) 


MARSHALL ANDERSON v. C. S. Watson. PACA Doc. No. 4268. Decided Decem- 
ber 8, 1943. 


Failure to Account in Accordance with Contract 


Respondent’s failure to account for several shipments of fruits and vegetables in 
accordance with contract of purchase and sale entitles complainant to an award 
of reparation for balance of purchase price. 


Prior Decision Followed 


Sitvio J. Capenasso et al. v. Catirornia-Mexico Distrisutine Co., 2 AD 751, 
followed on question of merger of payment with negotiable instrument. 


Marshall Anderson pro se. Mr. W. T. Brunson, of Oklahoma City, Oklahoma, for 
respondent. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), instituted by Marshall 
Anderson, the complainant, seeking reparation from the respondent, 
C. 8. Watson. In his formal complaint, filed January 15, 1942, com- 
plainant alleges that respondent has failed to pay the total contract 
price of several shipments of fresh fruits and vegetables. 

Respondent filed an answer admitting his indebtedness to com- 
plainant, and states that he will endeavor to pay this debt. 

Since respondent admits the indebtedness, no formal hearing was 
held, and this case is disposed of in accordance with section 47.25(d) of 
the applicable rules of practice (7 CFR, 1941 Supp., 47.25(d)). 

Complainant submitted an installment note given him by respond- 
ent in payment of the balance due on the several shipments of fresh 
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fruits and fresh vegetables involved in this case. The note was for the 
amount due, plus interest from the date of the contract to the date of 
the note. Complainant in a letter dated June 16, 1942, states that 
respondent has paid $72.78 on this note. 

FINDINGS OF FACT 

1. Complainant is an individual whose address is 752 South Alameda 
Street, Los Angeles, California. 

2. Respondent is an individual whose address is 1207 Conner Street, 
Joplin, Missouri, and was licensed under the act at the time of the 
transactions here involved. 

3. On April 12 and May 13, 1941, complainant sold to eis 
fresh fruits and vegetables in the total value of $2,096.95 on an f.o.b. 
shipping point basis. 

4. The fruits and vegetables were shipped by trucks from Los 
Angeles, California, to Oklahoma City, Oklahoma. 

5. Upon arrival of the shipments at destination, respondent accepted 
them but has paid complainant only $992.30 of the total purchase price. 
There remained owing complainant from respondent the sum of 
$1,104.65, plus a protest fee of $1.75 on a check tendered complainant 
from resondent, but returned uncashed, or a total of $1,106.40. 

6. Respondent admits owing complainant the sum of $1,106.40, and 
gave complainant an installment note dated May 26, 1942 covering 
this amount, plus interest from the date of the contract to the date of 
the note. The face value of the note is $1,172.78, of which amount 
respondent paid complainant $72.78 on June 11, 1942, leaving a balance 
due complainant from respondent in the sum of $1,100, no part of which 
has been paid. 

7. Complainant filed an informal complaint herein on September 10, 
1941, which was within nine months after April and May 1941, when 
the alleged cause of action accrued. 

CONCLUSIONS 

There is no jurisdiction here to make an award on a note but such 
note and the amount paid thereon may be used in computing the 
amount due complainant from respondent for the shipments of fruits 
and vegetables involved in this case. A full discussion of the effect of 
a note on a case arising under the act will be found in Silvio J. Cade- 
nasso v. California-Mexico Distributing Co., and consolidated cases, 
PACA Docket 4274, 4275, and 4276, 2 AD 751. 

Respondent’s failure to account for the several shipments of fruits 
and vegetables, in accordance with the contract entered into by the 
parties, constitutes a violation of section 2 of the act, for which com- 
plainant should be awarded reparation, with interest, and the facts 
should be published. 
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ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $1,100, with interest thereon at 5 percent 
per annum from May 26, 1942 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
services on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 526) 


Sitvio J. Cappnasso v. CatirorniA-Mexico Distrisutine Company. PACA Doc. 
No. 4274; Angelo J. Pisani v. California-Mexico Distributing Company. PACA 
Doc. No. 4275; Smith and Storz v. California-Mexico Distributing Company. 
PACA Doc. No. 4276. Decided December 8, 1943. 


Merger—Bills and Notes—Evidence of Indebtedness 


Where complainants, in the consolidated cases described above, each asked for 
reparation against respondent for unpaid balances due complainants for grapes 
sold and delivered to respondent, and the latter acknowledged non-payment of 
the full purchase price of the grapes and gave each of the complainants a 
promissory note in the amount of the unpaid balance, but the notes were not 
paid at maturity, it is held that failure to pay the notes revived the original 
obligations, and that the notes are evidence of the indebtedness, and there- 
fore, complainants should be awarded reparation in amount of unpaid balance 
of the purchase price. 


Mr. R. L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On July 23, 1942, Silvio J. Cadenasso, complainant in Docket No. 
4274, Angelo J. Pisani, complainant in Docket No. 4275, and Smith and 
Storz, complainant in Docket No. 4276, filed formal complaints under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.), for recovery from respondent, California-Mexico Dis- 
tributing Co., of unpaid balances due complainants for grapes that were 
purchased and accepted by respondent. Respondent filed the same 
answer to each of the three complaints. 

The facts alleged in the complaints are not denied. Respondent said 
that it expected to “be able to pay these accounts,” about the first of 
January 1943. 

The complaint in each docket was served on I. Rhodes Stearns of 
respondent partnership, in person, on August 4, 1942. The report of 
investigation in Docket No. 4274 was served on respondent by regis- 
tered mail on September 9, 1942, and in Dockets 4275 and 4276, on 
September 5, 1942. In accordance with the rules of practice (7 CFR, 
1941 Supp., 47.25(d)), respondent’s admissions in its answers of the 
truth of the material facts alleged in the complaints constitute of waiver 
of hearing. 
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The similarity of the facts in each case warrants consolidation of the 
three dockets for decision purposes. 


FINDINGS OF FACT 


1. Complainant in Docket No. 4274 is an individual whose address 
is Esparto, California. : 

2. Complainant in Docket No. 4275 is an individual whose address is 
Madison, California. 

3. Complainant in Docket No. 4276 is a partnership composed of 
P. Smith and Fred Storz, whose address is Route 1, Box 61, Esparto, 
California. 

4. Respondent is a partnership whose address is Nogales, Arizona, 
and during all of the periods referred to in the complaints was licensed 
under the act. I. Rhodes Stearns and Walter B. Stearns are the indi- 
vidual members of the partnership. 

5. On or about September 15, 1941, complainant in Docket No. 4274 
sold “his crop of grapes,” consisting of three varieties, to respondent 
for a total price of $889.23. Thereafter respondent picked the grapes 
and shipped them from loading points within the State of California to 
various destinations outside of that state. Respondent paid Silvio J. 
Cadenasso, complainant, in said docket 4274, the amount of $757.73 
on the purchase price of the grapes, but thereafter failed and refused to 
pay the remaining balance of $131.50. 

6. On October 30, 1941, I. Rhodes Stearns executed and delivered to 
said complainant a promissory note in the amount of the unpaid bal- 
ance, due January 15, 1943, which note has not been paid and has been 
incorporated in the file of the case as evidence of the original in- 
debtedness. 

7. Complainant filed an informal complaint to recover the unpaid 
balance for which the promisory note was given, on June 2, 1942, and 
within 9 months after the cause of action accrued. 

8. On or about September 9, 1941, complainant in Docket No. 4275, 
sold his crop of grapes, then on the vines, to respondent, consisting of 
two varieties, for a total price of $1,800. Respondent picked the grapes 
and thereafter loaded and shipped them from points within the State of 
California to various destinations outside of that state. 

9. Respondent paid Angelo J. Pisani, complainant in said Docket 
No. 4275, the amount of $800, but thereafter failed and refused to 
pay the remaining balance of $1,000. On October 30, 1941, I. Rhodes 
Stearns executed and delivered to said complainant, a promissory note 
in the amount of the unpaid balance, due January 15, 1943, which note 
has not been paid and has been incorporated in the file of the case as 
evidence of the original indebtedness. 

10. Complainant filed an informal complaint in said docket on 
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June 2, 1942, which was within 9 months after the cause of action 
accrued. 

11. On or about September 15, 1941, complainant in Docket 4276, 
sold its crop of grapes, then on the vines, to respondent at the agreed 
price of $13 per ton. Respondent picked the grapes totaling in weight 
95,252 lbs. and loaded and shipped them from points within the State 
of California, to various points outside of that state, and paid com- 
plainant the sum of $437.93 on the purchase price, but thereafter neg- 
lected and refused to pay the remaining balance of $181.21. 

12. On October 30, 1941, I. Rhodes Stearns executed and delivered 
to said complainant a promissory note in the amount of the unpaid 
balance, due January 15, 1943, which note has not been paid and has 
been incorporated in the file of the case as evidence of the original 
indebtedness. 

13. Complainant filed an informal complaint in said docket on June 
2, 1942, which was within 9 months after the causes of action accrued. 


CONCLUSIONS 

Failure of respondent to pay the promissory notes at maturity oper- 
ated to revive the original debts. The unpaid notes may now be ac- 
cepted as evidence of the original indebtedness. See M. P. Barry 
& Co., v. John A. Fletcher, PACA Docket No. 3760, S 2586; Cloobeck 
& Mose, Inc., v. Fruit Production Co., et al., PACA Docket 3017, 
S 2177. With the exception of four States, it is generally held in the 
United States that a note given by a debtor to his creditor does not 
extinguish the debt in the absence of an express agreement to that 
cffect. In the four excepted States (Indiana, Maine, Massachusetts, 
and Vermont) it is held that the giving of the note extinguishes the 
debt unless the contrary is agreed upon. In re Wegman Piano Co... 
221 Fed. 128; Brannan’s Negotiable Instruments Law (6th ed.) 895. 
The majority rule is based on the theory that the acceptance of the 
note operates as a conditional payment of the debt and thereby sus- 
pends any right of action on the debt until maturity of the note. If 
the note is dishonored at maturity, the debt is revived and the note is 
held by the creditor as security. Lyman v. Bank of United States, 
12 Howard (U.S.) 225, 13 L. ed. 965; Segrist v. Crabtree, 181 U. S. 
287, 33 L. ed. 125; 6 Williston, Contracts (rev. ed. 1938) § 1875 F. The 
rule rests upon the reason that a mere promise to pay is not payment. 

After maturity and dishonor of the note, the creditor may take action 
on the revived debt or on the note then held as security. In the event 
an election is made to bring an action on the debt, the creditor must 
surrender the note to the court or satisfactorily account for his failure 
to do so. Missouri State Highway Board v. Southern Sur. Co., 9S. W. 
(2d) 92; Advance-Ramley Thresher Co. v. Kruger, 16 P. (2d) 1102, 85 
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A.L.R. 1053. The object of this rule is to allow the creditor to retain 
the security afforded by the note until a judicial determination is had 
upon the debt and, at the same time, to protect the debtor from the 
danger of having the note negotiated after the election is made to sue 
on the debt. 

In deciding whether the creditor may proceed on the debt under the 
act in those instances where notes are outstanding, it is logical to 
assume that the courts would require that both the creditor and debtor 
be given the same protection afforded by the rules applied in such cases 
when the action is originally brought at law. In other words, our juris- 
diction over these cases must rest on a determination of whether the 
procedure under the act can accomplish the same result and offer the 
same protection to both parties as a suit at law. There is no reason to 
doubt that it can. On the other hand, where the intention of the parties 
is clear that the note was given and accepted as payment, it will be 
treated as such (40 Am. Jur. 775); and the original obligation will be 
discharged. In such a case, we have no jurisdiction under the act. 

There is another limitation on our jurisdiction under the act over 
claims evidenced by notes which should be noted. When consideration 
given by a creditor for a note is a promise to suspend his right of action 
on the debt until maturity of the note, if the period of the suspension 
does not end before the expiration of nine months after the cause of 
action accrued on the debt, the creditor will be barred from entering 
a complaint under the act. This conclusion is consistent with the de- 
termination reached by the courts in interpreting a similar statute, 
where it was held that the time allowed for filing of claims is a limita- 
tion upon jurisdiction and, therefore, being of more consequence than a 
statute of limitations, cannot be altered by the parties. Lowisville 
Cement Co. v. Interstate Commerce Commission, 246 U. S. 638, and 
cases cited. 

The original promissory notes in these consolidated cases have been 
surrendered and will be retained in the files. 

Respondent’s failure to pay the complainants in full, constitutes in 
each instance a violation of section 2 of the act. 

Reparation should be awarded complainant in each docket in the 
amount of the unpaid balance, with interest, and the facts and cir- 
cumstances should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall pay 
Silvio J. Cadenasso, complainant in Docket No. 4274, as reparation, 
$131.50, with interest thereon at 5% per annum from October 15, 1941 
until paid; shall pay Angelo J. Pisani, complainant in Docket No. 
4275, as reparation, $1,000, with interest thereon at 5% per annum from 
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October 15, 1941 until paid; and shall pay Smith and Storz, a partner- 
ship, complainant in Docket No. 4276, as reparation, $181.21, with in- 
terest thereon at 5% per annum from October 15, 1941 until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 527) 


Ben KELLERMAN v. SCHOENBURG, Price & Company. PACA Doc. No. 4107. De- 
cided December 10, 1943. 
Contracts—Accord and Satisfaction—Damages 


Where respondent, acting through buying agent, purchased four carloads of carrots 
at price f.o.b. California, finally diverted to Chicago, and because of his com- 
plaint as to the quality of the carrots, the complainant granted respondent 
certain allowances, but respondent rejected one carload, it is held that since 
the respondent breached the contract, the granting and accepting of the allow- 
ances did not constitute an accord and satisfaction, and that complainant is 
entitled to an award of reparation in amount ‘of difference between original 
price and proceeds from resale of fourth carload, and it is further ordered 
that respondent’s counterclaim should be dismissed for failure to show fraud. 


Messrs. Whitelaw & Whitelaw, of El Centro, California, for complainant. Messrs. 
Blanksten & Lansing, of Chicago, Illinois, for respondent. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

Complainant, Ben Kellerman, in his complaint filed August 25, 1941, 
under the provisions of the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), asks for reparation against re- 
spondent, Schoenburg, Price & Company, resulting from the sale of four 
carloads of carrots. It is alleged that complainant granted respondent 
an allowance of 10 cents per crate on three cars, and 25 cents per crate 
on the fourth car; that respondent accepted and paid for three of the 
four carloads, less such allowance, but refused to accept and pay for 
the fourth carload. Complainant resold the rejected load and claims 
damages in amounts of $34.80 per car for the three carloads that were 
accepted (being the difference between the original and reduced price), 
and the loss of $624.78 sustained on the rejected car, or a total of 
$729.18. 

Respondent filed an answer denying liability, and a counterclaim for 
recovery of damages against complainant based upon alleged fraudulent 
practices by complainant and respondent’s buying agent whereby car- 
rots that were inferior to the kind and quality specified by respondent 
were shipped. 

A hearing was held at Chicago, Illinois, on November 7, 1942. No 
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one appeared for complainant, depositions of witnesses having been 
taken previously. Respondent was represented by Harold 8. Lansing, 
of Blanksten & Lansing, 33 North La Salle Street, Chicago, Illinois. 

The record includes the oral testimony of the witnesses who testified 
at the hearing, the depositions of other witnesses, and a report of in- 
vestigation. 

The carrots in question were loaded at Calexico, California. They 
were sold by complainant to respondent, acting through Jack Harris, a 
buying broker. Respondent admits the purchase of the carrots at a 
price per crate f.o.b. Calexico, California, plus $40 per car for top ice, 
and admits that Jack Harris said the carrots were not grade U. 8. No. 1 
but were- “good enough.” Respondent also claims that complainant 
and Harris fraudulently represented that the carrots were the best 
quality produced in the Calexico territory, but that, in fact, they were 
of inferior quality, and upon discovery of fraudulent collusion between 
complainant and Harris, respondent refused to accept the last carload. 

As proof of fraud respondent relies upon these circumstances which 
it is claimed indicate collusion: Harris had access to complainant’s 
office at Calexico and, in the absence of Harris, complainant’s secretary 
accepted telegrams directed to Harris. Manuel L. Price, a member of 
respondent partnership, expressed the belief that Harris was out of 
town on the days that some of the cars were shipped, and, therefore, 
could not have inspected the carrots, and that complainant was “actu- 
ally handling the transactions” for Harris. Jack Harris testified that 
he saw each load prior to signing an invoice bearing his endorsement to 
the effect that the carrots were inspected and accepted by him at ship- 
ping point, as respondent’s agent. He also stated that he authorized 
the delivery of telegrams to his room-mate, John Rarity, an employee 
of complainant, when delivered during his absence. There is no evi- 
dence that Harri¢ was out of the Calexico territory on the dates that 
the four carloads were shipped. 

On June 16, respondent wired its agent that the carrots were ‘very 
ordinary,” and asked that the agent get an allowance of at least 35 cents 
per crate. Thereafter several wires were exchanged between com- 
plainant, respondent, and T. C. Curry, of the Department of Agricul- 
ture, respecting price adjustments and proposed acceptance of the four 
loads, but complainant refused to grant any reduction in the price. 
On June 18 respondent wired complainant, in effect, that it “positively” 
would not accept any of the cars except PFE 19260 and PFE 267. On 
June 19 complainant wired respondent as follows: “AFTER DISCUSS- 
ING MATTER WITH OTHER PARTY INTERESTED THEY RE- 
FUSED AGREE TO ANY CONCESSION HOWEVER TAKING 
UPON MYSELF GIVE YOU DIME ALLOWANCE THREE CARS 
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WILL DO AND SUBJECT IMMEDIATE ACCEPTANCE.” 

Respondent answered at 2:15 p.m. on the 19th as follows: “WIRE 
RECEIVED ACCEPTING ALLOWANCE FOUR CARS MEN- 
TIONED.” 


FINDINGS OF FACT 


1. Complainant is an individual whose address is El Centro, Cali- 
fornia. 

2. The respondent is a partnership consisting of Manuel L. Price and 
Phyliss Schoenburg. During all of the times referred to in the com- 
plaint, it was licensed under the act. 

3. On June 11, 1941, complainant loaded 384 crates of carrots in 
car PFE 17525, and shipped the car from Calexico, California, to 
Kansas City, Missouri. The carrots had been purchased with three other 
carloads of 384 crates each, after inspection and acceptance thereof at 
Calexico by Jack Harris, a buying broker who acted for respondent, 
at $1.75 per crate, f.o.b. Calexico, plus $40 per car for top ice, making 
$649 as the total price for each carload. 

4. The four cars were diverted to Chicago. Respondent wired its 
agent on June 16 that two of the cars (PFE 267 and PFE 19260) were 
very “ordinary” and asked its agent to secure an allowance of at least 
35 cents per crate. 

5. On June 17 respondent wired complainant of the arrival of the 
other two cars (PFE 17525 and PFE 30908), stating that the carrots 
were no better than the two carloads that arrived the day before. 
Respondent offered to take two carloads provided complainant would 
cancel its order for the other two loads. On June 18 respondent re- 
peated its offer to accept cars PFE 267 and PFE 19260. 

6. By an exchange of wires between complainant and respondent on 
June 19, the price was adjusted on condition that the reduced price be 
paid when due, the complainant granting a reduction of 10 cents per 
crate for the carrots contained in cars PFE 19260, PFE 267, and PFE 
30908, and 25 cents per crate for the carrots contained in car PFE 
17525. Thereafter, respondent paid the price as conditionally reduced 
for the carrots in three of the cars, but refused to accept and pay for 
those in car PFE 17525. Complainant sold the carrots in that car at 
Chicago on June 28, 1941, which, after payment of. freight and other 
proper costs, produced net proceeds of $24.22. 

7. The complaint was filed on August 25, 1941, and the counterclaim 
on December 19, 1941, both within nine months after the alleged causes 
of action accrued. 
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CONCLUSIONS 

The evidence of collusion by complainant and respondent’s buying 
agent, Jack Harris, is insufficient to sustain respondent’s allegation of 
fraud. 

Complainant claims that because of respondent’s breach of the agree- 
ment, the full price of the four carloads, less the reduced amounts paid 
for the three carloads accepted, should be awarded. The record of 
wires sent by complainant to respondent prior to June 19 shows that 
complainant consistently contended that the four carloads of carrots 
had been accepted by respondent’s buying agent, Jack Harris. Op- 
posed to complainant’s position, respondent refused to recognize the 
action of its agent and positively refused to accept all of the cars. It 
is concluded that, as of June 18, respondent was in default, having 
breached its contract. In view of this position of the parties, com- 
plainant’s wire of June 19 is construed as an offer to take a lower price 
provided respondent physically accepted the four carloads and paid the 
price of each as conditionally reduced. “A creditor who agrees to ac- 
cept from his debtor something in satisfaction of the debt in considera- 
tion of the debtor’s promise to give the satisfaction . . . does not 
thereby agree that he will take the debtor’s mere promise as immediate 
satisfaction . . .” 6 Williston, Contracts (rev. ed. 1938) § 1841. Un- 
less there is clear evidence of an agreement by the parties that the new 
promise should be itself the satisfaction of the original cause of action, 
it must be presumed that no surrender of prior rights by the new 
executory promise was intended. Ibid. § 1847. This being the agree- 
ment, what was the effect of respondent’s failure to comply with the 
agreement? 

In the case of Brown v. Spafford, 95 U.S. 474 (1877), it appears 
that defendant owed plaintiff $13,603.96, and plaintiff agreed to accept 
$10,000 as a compromise, upon the payments being made at the times 
stated. The Court held that nothing short of the fulfillment of that 
agreement would discharge the original demand, and that such a com- 
promise to be enforceable must be performed. 

In Hudspeth v. Hilburn et al., 283 S.W. 314 (Tex. Civ. App. 1926), 
appellant Hudspeth had executed and delivered two promissory notes to 
appellees in the total amount of $11,500. Hudspeth being involved 
financially, appellees agreed to accept $5,000 in payment of the notes. 
Appellant paid $4,766 and suit was brought to recover the amount of 
the notes, less the amount paid. The appellate court sustained the 
finding of the trial court that the accord called for the payment of 
$5,000 and confirmed the judgment saying, in part, that upon failure 
to completely perform, the original cause of action remained unim- 
paired, except that the appellant was entitled to credit for the amount 
paid, citing 1 C.J. 533. 
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It follows that complainant should be awarded reparation in the 
amount of $34.80 per car for the three carloads that were accepted, 
being the difference between the original price-and the amount paid, 
plus $624.78, the amount of the loss sustained by complainant on the 
fourth car which respondent rejected, making a total of $729.18. Re- 
spondent’s failure to pay the price in full for the three cars that were 
accepted, and its rejection of the fourth carload, constituted violations 
of section 2 of the act. The complainant should be awarded repara- 
tion, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $729.18, with interest thereon at 5% per 
annum from June 15, 1941, until paid. 

The facts and circumstances, as herein set forth, shall be published. 

Respondent’s counterclaim is dismissed. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become affective 20 days after 
its date. 


(A. D. 528) 


Buackroor Porato AND Fruit-Growers AssociATION, Limrrep v. STEPHENS & 
Suawver. PACA Doc. No. 4315. Decided December 11, 1943. 


Failure to Pay Balance of Purchase Price 


Where respondent inspected and accepted carload of potatoes sold and delivered to 
him, and failed to pay balance of purchase price, it is held reparation should 
be awarded complainant in amount of balance of purchase price. 


Messrs. Merrill & Merrill, of Pocatello, Idaho, for complainant. Stephens & 
Shawver, pro se. Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On July 31, 1943, the Blackfoot Potato and Fruit-Growers Associa- 
tion, Limited, complainant, filed a formal complaint under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et 
seqg.), seeking reparation from the respondent for the unpaid portion 
of the agreed price of a carload of potatoes purchased from the com- 
plainant on October 23, 1942. 

Investigation Jevehined that the respondent refused to pay the bal- 
ance of the purchase price because it claimed a like amount as damages 
for complainant’s failure to deliver other cars of potatoes stated to have 
been ordered orally on June 1, 1942. 

Copies of the complaint and the report of investigation were served 
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upon respondent September 21, 1943, but no answer has been received. 
Therefore, in accordance with the rules of practice (7 CFR, 1941 Supp., 
47.25(c)), oral hearing is waived, and the facts alleged in the complaint 
are presumed to be admitted. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is Blackfoot, Idaho. 

2. Respondent is a partnership composed of Loren E. Stephens and 
Marcus C. Shawver, doing business as Stephens & Shawver, whose ad- 
dress is Blackfoot, Idaho, and who at all times mentioned in the com- 
plaint was licensed under the act. 

3. Op October 23, 1942, complainant sold to respondent a carload, 
consisting of 360 sacks, of Rural U. S. No. 1 potatoes, at the agreed 
price of $1.70 per hundred pounds, f.o.b., or a total price of $612.00. 

4. On October 26, 1942, the complainant loaded the potatoes in car 
NWX 8562. The potatoes were inspected at that time by a Federal- 
State inspector and were in compliance with the contract requirements. 

5. Respondent inspected and accepted the potatoes at the loading 
point. Car NWX 8562 was billed and shipped to respondent at Lara- 
mie, Wyoming, on October 26, 1942. 

6. Respondent sent a check in the amount of $36.00 in full settlement 


to the complainant who returned it to respondent. The check was again 
sent to the complainant and that party now holds it as a partial pay- 
ment only. There is due and owing to the complainant the balance of 
the agreed purchase price, $576.00. 

7. Complainant filed an informal complaint on March 22, 1943, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 
Respondent has violated section 2 of the act by failing to make full 
payment promptly with respect to the purchase of the potatoes involved 
herein. E. E. Tangen v. Norman Zlotkin, 1 AD 71. Reparation should, 
therefore, be awarded complainant for the damages sustained, with in- 
terest, and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $576.00, with interest thereon at 5% per 

annum from October 26, 1942 until paid. 
The facts and circumstances, as stated herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of repdration and as to 
service on the parties, this order shall become effective 20 days after 


its date. 
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QuaLity Pouttry & Eaa Company v. AMERICAN Propuce Distriputors. PACA 
Doc. No. 4305. Decided December 11, 1943. 


Failure to Pay Purchase Price 


Where respondent inspected and accepted truckload of bananas sold and delivered 
to him, and gave worthless check in payment thereof, it is held reparation 
should be awarded complainant in amount of full purchase price. 


Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
PRELIMINARY STATEMENT 

On December 19, 1942, Charles L. Chaffee, an individual doing busi- 
ness as Quality Poultry & Egg Company, filed a formal complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.), seeking reparation from the respondent in the amount of 
the agreed price of a truckload of bananas purchased by the respondent 
but for which he has failed to pay. 

Copies of the complaint and the report of investigation were served 
upon the respondent on April 2, 1943, but no answer has been filed. In 
accordance with the applicable rules of practice (7 CFR, 1941 Supp., 
47.25(c)), oral hearing is waived and the allegations of the complaint 
are deemed to be admitted. 


FINDINGS OF FACT 

1. The complainant is an individual, Charles L. Chaffee, doing busi- 
ness as Quality Poultry & Egg Company, whose address is 3500 Madera 
Street, El Paso, Texas. . 

2. The respondent is an individual, Mitchell Petro, doing business as 
American Produce Distributors, whose address is 2225 Sixth Avenue, 
Los Angeles, California. During the period covered by the complaint, 
he was licensed under the act. 

3. On August 6, 1942, the complainant, through Frank Coniglio, a 
broker at 218 Produce Bldg., 1315 East Seventh St., Los Angeles, sold 
to the respondent one truckload of bananas, weighing 19,000 pounds, at 
2 cents per pound, or a total price of $380.00. The bananas at that 




































time were in Los Angeles still on the truck in which they had arrived 
that day from El Paso. 

4. The respondent inspected and accepted the bananas, and gave his 
check dated August 10 for $380.00 made payable to Frank Coniglio. 
That check was never presented for payment because the complainant 
requested a check made payable to his own order, and it was ascer- 
tained that respondent did not have sufficient funds on deposit to cover 
the amount due. 

5. There is due and owing to the complainant from the respondent the 
sum of $380.00, no part of which has been paid. 
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6. The complaint was filed on December 19, 1942, which was within 
nine months after August 1942, when the cause of action accrued. 


CONCLUSIONS 

The respondent accepted the bananas involved herein and converted 
them to his own use. An unqualified acceptance of the fruit after a full 
inspection subjected him to a liability for the agreed purchase price. 
Indian River City Packing House v. H. O. Green, 1 AD 485. Re- 
spondent’s failure to pay is a violation of section 2 of the act, and repa- 
ration should be awarded the complainant for the full purchase price, 
with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $380.00, with interest thereon at 5% per 
annum from August 6, 1942 until paid. 
The facts and circumstances, as herein set forth, shall be published. 
Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to payment of reparation and as to service on 
the parties, this order shall become effective 20 days after its date. 


(A. D. 530) 
W. A. PuusipHer v. Paut Wuiretaw. PACA Doc. No. 4312. Decided December 
14, 1943. 
Failure to Pay Balance of Purchase Price 


Where respondent accepted carload of apples sold and delivered to him, and 
failed to pay full purehase price, complainant held entitled to an award of 
reparation in amount of unpaid balance of purchase price. 


Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On August 11, 1942, W. A. Pulsipher, the complainant, filed a formal 
complaint under the Perishable Agricultural Commodities Act, 1930 
(7 US.C. 1940 ed. 499a et seq.), seeking reparation against the re- 
spondent, Paul Whitelaw, for the unpaid portion of the purchase price 
of a carload of apples. Copies of the complaint and report of investi- 
gation were served personally upon the respondent on May 27, 1943, 
but no answer has been filed. In accordance with the applicable rules 
of practice (7 CFR, 1941 Supp., 47.25 (c)), oral hearing is waived and 
the allegations of the complaint are deemed to be admitted. 

The respondent was notified in person on June 2, 1942, that an in- 
formal complaint had been filed against him in this matter on May 22, 
1942. He stated that due to financial difficulties he had been unable 
to previously pay for the apples purchased in the sum of $831.55. He 
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promised immediately to pay $100.00 and to make similar payments on 
the 15th of each month thereafter, with an additional payment of 
$250.00 on September 1, 1942, until the entire amount was paid. This 
means of settlement being agreeable to the complainant, further action 
on the complaint was temporarily suspended. The respondent made the 
first two payments, a total of $200.00, but none have been received 
since. 
FINDINGS OF FACT 

1. Complainant is an individual whose address is Box No. 53, Brew- 
ster, Washington. 

2. Respondent is an individual whose last known address is Shafter, 
California. At the time of the transaction involved herein respondent 
was operating a produce business subject to the act, but did not hold a 
license as required by its terms. On July 1, 1942, a license was issued 
to him after payment of the prescribed fees including arrearage. 

3. On February 14, 1942, complainant sold to respondent one car- 
load of Extra Fancy Delicious apples, 630 boxes, at the agreed price 
of $831.55, f.o.b. 

4. Federal inspection of the apples in car FGEX 15529, made at 
Pateros on February 17, 1942, showed them to be in compliance with 
contract requirements. 

5. The apples in car FGEX 15529 were shipped on February 17, 
1942, from Pateros to Oakland, California, where respondent accepted 
them. 

6. Respondent subsequently paid $200, leaving a balance due of 
$631.55. 

7. Complainant filed an informal complaint on May 22, 1942, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

The failure of the respondent to pay to the complainant the balance 
of the purchase price of the apples is a violation of section 2 of the act. 
Burt Cold Storage, Inc., v. Louis Strauss, 1 AD 483. Therefore, com- 
plainant should be awarded reparation, with interest, and the facts 
should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall pay com- 
plainant, as reparation, $631.55, with interest thereon at 5% per annum 
from February 17, 1942, until paid 

The facts and eiveuntietandes; as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 
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(A. D. 531) 


Tue S. A. Gerrarp Company v. Rirrer & Company and Lino-Meygr-Potk Com- 
PANY, Inc. PACA Doc. No. 4281. Decided December 14, 1943. 


Failure to Pay Purchase Price—Inspection—-Evidence—Burden of Proof 


Where respondent failed to sustain the burden of proof as to its allegation that on 
day it purchased artichokes under modified contract only one crate of them 
was available for inspection, it is held that after inspection, or opportunity 
to inspect, the respondent is bound by the examination and cannot later com- 
plain of defects which the examination should have revealed, and, therefore, 
it is ordered reparation should be awarded complainant in amount of full con- 
tract purchase price of the shipment of artichokes. 


The S. A. Gerrard Company, pro se. Mr. R. W. Gudgeon, of Chicago, Illinois, 
for respondents. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On December 29, 1942, complainant, The S. A. Gerrard Company, 
filed a formal complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking reparation from 
Ritter & Company and Lino-Meyer-Polk Co., Inc., the respondents, for 
the latters’ failure to pay the contract purchase price of 140 crates of 
artichokes. Complainant alleges that on October 28, 1942, it sold to re- 
spondent Ritter & Company a carload of mixed vegetables, including 
celery, broccoli, and artichokes, at certain prices, f.o.b. California, and 
that the vegetables were inspected at point of shipment. Complainant 
states that Ritter & Company confirmed the sale to respondent Lino- 
Meyer-Polk Co., Inc., and that in this transaction Ritter & Company 
was a broker representing both of the other parties and was to collect 
and remit to complainant the sale price of the car of vegetables. Com- 
plainant further alleges that on October 31, 1942, the original contract 
was abrogated, and after inspection, or full opportunity to inspect, 
Lino-Meyer-Polk Co., Inc., purchased the car of vegetables at reduced 
f.o.b. shipping point prices, and, therefore, complainant made no war- 
ranty of grade or condition. Complainant alleges that no objection to 
the artichokes was made until two days after acceptance. Complainant 
states that respondents paid for all the shipment except the artichokes 
and that they owe complainant $476 for the artichokes. 

Lino-Meyer-Polk Co., Inc., in its answer, states that complainant 
did not ship the grade and quality of artichokes sold by complainant, 
and points out that the shipping point inspection did not cover the 
artichokes. This respondent further alleges that while it is implied that 
respondent had full opportunity and could have inspected every crate 
of artichokes as well as the celery and broccoli in the car, it is not the 
custom nor the practice for such inspection to be made since the arti- 
chokes were loaded behind the crates of celery. This respondent alleges 
that only one crate of artichokes was actually available for inspection. 
Lino-Meyer-Polk Co., Inc., states that upon unloading the car on No- 
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vember 2, 1942, which was the first business day after its arrival, the 
condition’ of the other artichokes, as evidenced by Government inspec- 
tion made on November 2, was found, and since they were inferior to 
the one crate which was available for inspection, Lino-Meyer-Polk Co., 
Inc., rejected the artichokes. Lino-Meyer-Polk Co., Inc., further states 
that it thereupon notified complainant’s broker of the condition of the 
balance of the artichokes; and alleges that it sold the artichokes to the 
best advantage, and the account sales as rendered represents the full 
value of the artichokes so contained in the car and sold by it for the 
complainant. Lino-Meyer-Polk Co., Inc., alleges that it sold the arti- 
chokes for the sum of $315.75, and, based on the one crate which was 
available for inspection, the artichokes should have sold for the sum of 
$630, involving a loss to this respondent of $314.25; and a counterclaim 
for the sum of $314.25 less $31.58 commission, or $282.67, is asserted. 

Ritter & Company alleges in its answer that it was the duly author- 
ized agent and broker of complainant, and Lino-Meyer-Polk Co., Inc., 
in the transaction involved in this case; and that because it acted only 
as agent and acted in good faith, the complaint as to Ritter & Company 
should be dismissed. Ritter & Company states that it secured from Lino- 
Meyer-Polk Co., Inc., brokerage of $25 which was originally to have 
been paid by the complainant. 

Complainant, in support of its contention that Lino-Meyer-Polk Co., 
Inc., had full opportunity to inspect the artichokes at the time it pur- 
chased them, offered the affidavit of C. C. Ritchie who supervised the 
loading. at shipping point of the car involved in this case. Ritchie stated 
that more than one crate of the artichokes was accessible for inspection 
by respondents. In further proof of the accessibility of the artichokes 
for inspection by Lino-Meyer-Polk Co., Inc., complainant points out 
that an inspection was made by Western Weighing & Inspection Bu- 
reau on October 31, 1942, the day the vegetables were purchased by 
Lino-Meyer-Polk Co., Inc., and at this time a sufficient number of 
crates of artichokes was accessible for proper inspection. 

Lino-Meyer-Polk Co., Inc., denies that the inspection made by 
Western Weighing & Inspection Bureau shows conclusively that the 
artichokes were available for inspection. It alleges that this inspection 
was made later in the day than when respondent’s inspector left the 
car, and that the celery in the doorway of the car had been taken away. 
In support thereof, it submitted the affidavit of Benjamin Young, its 
inspector, who stated that only one crate of the artichokes was readily 
available for inspection when Lino-Meyer-Polk Co., Inc., purchased 
the artichokes. 

Since the amount claimed as damages does not exceed $500, this case 
is handled without a formal] hearing and evidence has been submitted 
in writing. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is 27 West Front 
Street, Cincinnati, Ohio. 

2. Respondent Ritter & Company is a corporation whose address is 
355 Morris Street, Toledo, Ohio. Respondent Lino-Meyer Polk Co., 
Inc., is a corporation whose address is 65 South Water Market, Chicago, 
Illinois. Both respondents were licensed under the act at the times men- 
tioned in the complaint. 

3. On October 28, 1942, complainant sold to Lino-Meyer-Polk Co., 
Inc., a car of vegetables including 75 crates of broccoli at $3.25 per 
crate, total $243.75; 140 boxes of artichokes at $3.50 per box, total 
$490; 173 crates of celery at $3.25 per crate, total $562.25; and 29 
crates of celery, at $2.75 per crate, total $79.75, plus $30 “topice”, or a 
grand total of $1,405.75, said prices being net f.o.b. shipping point. 
Ritter & Company negotiated the sale as agent for both complainant 
and Lino-Meyer-Polk Co., Ine. 

4. The car, PFE 40956, was shipped from Santa Maria, California, 
to Ritter & Company at Chicago, Illinois. 

5. Upon arrival of the car at Chicago, the original contract was 
abrogated, and after Lino-Meyer-Polk Co., Inc., inspected or had full 
opportunity to inspect, it purchased the vegetables at the following 
reduced f.o.b. shipping point prices: broccoli, $3 per crate; artichokes, 
$3.40 per box; 173 crates of celery, $3.25; 29 crates of celery, 
$2.75 per crate, plus $30 “topice.” 

6. Lino-Meyer-Polk Co., Inc., has paid the contract price of the 
vegetables except for the 140 boxes of artichokes. There is due and 
owing complainant from Lino-Meyer-Polk Co., Inc., the purchase price 
of the artichokes, or $476, no part of which has been paid. 

7. The complaint was filed on December 29, 1942, and the counter- 
claim was filed on May 9, 1943, which was within nine months after 
October 1942 when the alleged cause of action accrued. 


CONCLUSIONS 


Lino-Meyer-Polk Co., Inc., alleges that on the day it purchased the 
artichokes under the modified contract only one crate of the artichokes 
was available for inspection. The burden rests upon this respondent to 
prove by a preponderance of the evidence this allegation. Farmers 
Fruit Market v. Economy Fruit Company, PACA Docket No. 2191, 
8-1458. Lino-Meyer-Polk Co., Inc., has failed to sustain this burden 
in that it has not shown that only one crate of the artichokes was 
accessible for inspection. In fact, the record contains a copy of the in- 
spection certificate made by the Western Weighing & Inspection Bu- 
reau on the same day that the artichokes were purchased by Lino- 
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Meyer-Polk Co., Inc., and this inspection tends to show that enough 
crates of artichokes were accessible for proper inspection. 

After inspection, or opportunity to inspect, the buyer is bound by the 
examination and cannot later complain of defects which the examination 
should have revealed. Riley-McFarland Co., Inc., v. Sotirakopulos 
Bros. PACA Docket No. 236, S-223. Therefore, the failure of Lino- 
Meyer-Polk Co., Inc., to pay the complainant for the total contract 
purchase price of the shipment of artichokes constitutes a violation of 
section 2 of the act for which complainant should be awarded repara- 
tion, with interest, and the facts should be published. 

Ritter & Company acted as agent for both parties in the transaction 
involved in this case. There is no showing or bad faith on the part of 
this agent, and, therefore, the complaint as to this respondent should 
be dismissed. 

ORDER 

Within 30 days from the date of this decision, Lino-Meyer-Polk Co., 
Inc., shall pay complainant, as reparation, $476 with interest thereon 
at 5% per annum from October 31, 1942 until paid. 

The counterclaim of respondent Lino-Meyer-Polk Co., Inc., is dis- 
missed. 

The complaint as to respondent Ritter & Company is dismissed. 

The facts and circumstances, as set forth herein, shall be published. 


Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to payment of reparation and as to service 
on the parties this order shall become effective 20 days after its date. 


© 
(A. D. 532) 
Mexican Propuce Company, Inc. v. Cu1caco Tomato Company. PACA Doc. No. 
4237. Decided December 20, 1943. 
Failure to Pay Purchase Price—Evidence—Burden of Proof 


Where respondent admitted the purchase and acceptance of a car of tomatoes, 
subject to complainant’s guarantee that the tomatoes would not deteriorate 
from chilling but contended that they did not meet the requirements of the 
guarantee, and filed a cross-complaint alleging that the chilling of the tomatoes 
brought about a Phoma Rot and Bacterial Soft Rot, it is held that since 
respondent failed to sustain the burden of proof as to the allegations made in 
its answer and counter complaint, its failure to pay the purchase price entitles 
complainant to an award of reparation in amount of said purchase price. 


Duffy & Robins, of Nogales, Arizona, for complainant. Blonder, Levin & Ress- 
man, of Chicago, Illinois, for respondent. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
On August 10, 1942, Mexican Produce Company, Inc., the com- 
plainant, filed a complaint under the Perishable Agricultural Commodi- 
ties Act, 19380 (7 U. S. C. 1940 ed. 499a et seqg.), seeking reparation 
from the Chicago Tomato Company, the respondent, for the purchase 
price of a car of tomatoes. 
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In its answer, respondent admits the purchase and acceptance of the 
tomatoes, but alleges that it accepted them subject to complainant’s 
guarantee that they would not deteriorate because the car was iced, and 
that the tomatoes did not meet the requirements of this guarantee. Re- 
spondent states that it handled the shipment for complainant’s account, 
and denies any indebtedness for the purchase price. With its answer, 
respondent filed a cross-complaint stating that the chilling of the to- 
matoes brought about a Phoma Rot and Bacterial Soft Rot, and that 
respondent has been damaged in the sum of $594.95, the alleged loss on 
the resale of the tomatoes. 

In a letter dated August 14, 1943, the parties in this case were in- 
formed that official notice would be taken of the United States Depart- 
ment of Agriculture Miscellaneous Publication No. 121, entitled “Market 
Disease of Fruits and Vegetables: Tomatoes, Peppers, Eggplants,” and 
the data contained therein relative to Bacterial Soft Rot and Phoma 
Rot. The parties were given an opportunity to object to such official 
aotice bemg taken, but neither party did so. 

Since the amount claimed as damages in the complaint does not ex- 
ceed $500, the case is handled without a formal hearing, and evidence 
has been submitted in writing. 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is Nogales, Arizona. 

2. Respondent is an individual, Joe Jacobs, doing business as the 
Chicago Tomato Company, whose address is 5 South Water Market, 
Chicago, Illinois, and was licensed under the act at the time of the 
transaction here involved. 

3. On February 28, 1942, complainant sold to respondent at Chicago, 
Illinois, through Riley-McFarland Company, a broker, a carload of 
tomatoes in car PFE 38202, in which they had been shipped from 
Naranjo, Sinaloa, Mexico, to Chicago, for $1,474.50, less freight and 
duty charges of $999.32, or $475.18 net. 

4. Complainant thereafter gave a guarantee to respondent that the 
tomatoes would not break down from chilling. 

5. The tomatoes did not break down from chilling. 

6. There is due complainant from respondent $475.18, the purchase 
price of the tomatoes, no part of which has been paid. 

7. The complaint herein was filed on August 10, 1942, and the cross- 
complaint on September 11, 1942, both within nine months after the 
alleged causes of action accrued, 

CONCLUSIONS 

The burden of proof rests upon respondent to prove, by a preponder- 
ance of the evidence, the allegations made in its answer and counter- 
complaint. Farmers Fruit Market v. Economy Fruit Company, PACA 
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Docket No. 2191, S-1458. Therefore, the burden of proof was upon 
respondent to show that the tomatoes were damaged due to chilling, 
and therefore not within the requirements of the guarantee; but re- 
spondent has failed to present any evidence which would sustain this 
burden. Official notice is taken of the United States Department of 
Agriculture Miscellaneous Publication No. 121, entitled “Market Dis- 
eases of Fruits and Vegetables: Tomatoes, Peppers, Eggplants,” and 
data contained therein relative to Bacterial Soft Rot and Phoma Rot. 
A. J, Conroy, Inc., v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (1941). 
It is concluded from this data that Bacterial Soft Rot and Phoma Rot 
are not caused by chilling. 

Respondent’s failure to pay the purchase price of the tomatoes, m 
accordance with its contract, constitutes a violation of section 2 of the 
act, for which complainant should be awarded reparation with interest, 
and the facts should be published. Respondent’s cross-complaint should 
be dismissed. 


ORDER 
Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $475.18, with interest thereon at 5 percent 
per annum from February 28, 1942, until paid. 
Respondent’s cross-complaint is dismissed. 


The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties. by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after its 
date. 


(A. D. 533) 


J. H. Srrorr Company, Inc. v. Morrts Hanpiter. PACA Doc. No. 4273. Decided 
December 24, 1943. 


Failure to Pay Purchase Price—Inspection of Produce by Buyer—Implied Warranty 


Where respondent purchased a carload of potatoes from complainant and the 
former had the opportunity of making a thorough inspection, and accepted 
the potatoes, but refused to pay the agreed price, alleging in its answer that 
the potatoes were warranted to be firm, sound, and free from rot and de- 
cay that the words “as is” were placed ou the broker's memorandum of sale 
by complainant’s agent for the purpose of defrauding respondent, and that the 
shipment was condemned by Minnesota Department of Agric ee it is held 
that since there was no convincing evidence of the warranty, alleged in re- 
spondent’s answer, the broker’s statements included in the report of investi- 
gation, and the broker’s memorandum of sale, are accepted as proof of the 
transaction, and, therefore, reparation should be awarded complainant by 
reason of application of the rule that where goods are examined by the buyer, 
there is no implied warranty regarding defects which such examination would 
have revealed 

Mr, T. L. Degnan, of Grand Forks, N. D., for complainant. Mr. Semuel Seater. 

man, of Minneapolis, Minnesota, for respondent. Mr. Raymond L. Dillman, 
Examiner, 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
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PRELIMINARY STATEMENT 

The complainant, J. H. Stroer Co., Inc., filed a complaint on February 
13, 1948, under the Perishable Agricultural Commodities Act, 1930 (7 
U. S. C. 1940 ed. 499a et seq.), to recover the price of a carload of 
potatoes that was sold to respondent, Morris Handler, doing business 
as the Handler Fruit Company. 

Respondent filed an answer alleging in part that the purchase was 
made under a warranty that the potatoes were firm, sound, and free 
from rot and decay, and were fit for human consumption; that they 
were not affected by frost, and that the condition of the potatoes in 
the back of the car was the same as samples in the front; that com- 
plainant Knew the potatoes were purchased for resale; that the potatoes 
delivered by complainant were rotten, decayed, frostbitten, and unfit for 
human consumption; that the potatoes had been inspected by a Federal 
inspector at East Grand Forks, Minnesota, on January 12, 1943, and 
disclosed to complainant that they were decayed, and would not be 
in condition to resell to the public for consumption; that the load was 
“framed” in that seven sacks in front of the car were good potatoes, 
and were placed there as samples, and to conceal from respondent the 
true condition of the entire load, which was rotten, decayed, soft, 
spongy, frostbitten, and not fit for human consumption; that the broker’s 
memorandum of sale does not set forth the correct terms and condi- 
tions of sale, and that the words “as is” were placed therein by com- 
plainant’s agent to defraud respondent, by requiring acceptance of the 
shipment; and that the potatoes were condemned, subject to salvage, 
by the Minnesota Department of Agriculture, and after being sorted, 
a part was sold and a part was dumped, the money received for those 
that were sold being less than the amount of the freight charges. 

The amount claimed as damages is not in excess of $500, and evidence 
has been supplied in the form of statements of fact. The record also 
includes a report of investigation, which was served on complainant by 
registered mail on April 5 and on respondent on April 3, 1943. 

The evidence shows that the potatoes originated at Osnabrock, North 
Dakota, and were stopped at East Grand Forks, Minnesota, for wash- 
ing, sorting, and reloading. They were sold to respondent while in the 
railroad car at Minneapolis. The sale was made through a Minne- 
apolis broker, who issued a standard memorandum of sale. A copy 
was delivered to respondent’s agent, who signed the memorandum. 
The memorandum recites that the sale was at a price per sack delivered 
at Minneapolis “as is.” The broker acted through Louis Grossman. 

The report of investigation includes two letters written by Grossman. 
It appears therefrom that at the time of the sale, he had no information 
as to the grade of the potatoes but that his inspection disclosed “many 
slimy.” 
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The potatoes were inspected by a Federal inspector at East Grand 
Forks, Minnesota, on January 12, 1943, and at Minneapolis on January 
21, 1943. They were condemned by the Minnesota Department of 
Agriculture by notice dated January 25, wherein it certified that the 
potatoes were, in whole or in part, filthy and decomposed. The record 
does not disclose how many were subsequently salvaged by sorting, 
und how many were dumped, or what amount was realized by respond- 
ent from sale of those that were salvaged. No statement is made by 
Louis Benowitz, who signed the broker’s memorandum for Morris 
Handler. Respondent’s answering statement is made by its attorney. 


FINDINGS OF FACT 

1. Complainant is a corporation having its principal place of busi- 
ness at Grand Forks, North Dakota. 

2. Respondent is an individual whose address is Minneapolis, Minne- 
sota, and during all of the times referred to in the complaint was doing 
business as the Handler Fruit Company and was licensed under the act. 

3. Car FGE 37417 was loaded at Osnabrock, North Dakota, with 
Cobbler potatoes, and was shipped from loading point to: East Grand 
Forks, Minnesota, where the potatoes were washed, and then reshipped 
to Minneapolis, Minnesota. On January 14, while the car was on track 
at Minneapolis, complainant, acting through the Atlantic Commission 
Company, Inc., sold the potatoes consisting of 457 sacks, to respondent 
at $1.40 per sack, delivered at Minneapolis. Respondent inspected and 
accepted the potatoes while they were in the car in which they were 
loaded at the North Dakota shipping point. 

4. Respondent failed and refused to pay complainant the agreed 
price or any part thereof, and there is due and owing complainant from 
respondent $468.28, together with interest thereon. 

5. The complaint was filed on February 13, 1943, and within nine 
months from the date that the cause of action accrued. 


CONCLUSIONS 

There is no convincing evidence of the warranty alleged in respond- 
ent’s answer. Respondent’s answering statement is made by its attor- 
ney, who obviously had no knowledge of the facts, except such as were 
disclosed by an examination of exhibits or information given him by 
others. His statement is largely argumentative. In view of the breach 
of warranty and fraud alleged in the answer, it is significant that no 
statement is made by respondent’s agent, Louis Benowitz. Under these 
circumstances, the broker’s statements included in the report of investi- 
gation, and the broker’s memorandum of sale, are accepted as proof 
of the transaction. It appears therefrom that no express warranty was 
made. Respondent inspected the potatoes prior to purchase thereof, 
and had the opportunity of making a more extensive inspection. 
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The rule of law applicable to the facts disclosed by the record is that 
where the buyer of goods has examined them, there is no implied war- 
ranty regarding defects which such examination ought to have revealed. 
Section 8390, Mason’s Minnesota Statutes, 1927; Section 15, Uniform 
Sales Act; Lowery Coffee Co. v. Anderson-Ryan Coffee Co., 190. N. W. 
(Minn.) 985; Richmond & Samuels, Inc. v. M. Shore & Co., Inc., PACA 
Docket No. 68, S. 39; H. E. Ross v. Joseph Moser, PACA Docket No. 
3000, S. 2049. 

Since the evidence shows that there was no express warranty, and 
respondent examined the potatoes, and had the opportunity of making 
a thorough examination thereof, which was followed by acceptance, 
the failure to pay the price was a violation of section 2 of the act. 
Complainant is entitled to reparation. The facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $468.28, with interest thereon at five per- 
cent per annum from January 14, 1943 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to payment of reparation and as to service on 
the parties, this order shall become effective 20 days after its date. 


(A. D. 534) 
ScHoeNBuRG, Price & Company v. Lewis D. Goupstein Fruir & Propuce Cor- 
PORATION. PACA Doc. No. 4280. Decided December 30, 1943. 


Failure to Pay—Meaning of Term “Rolling Acceptance Final” 

Where respondent, by agent, purchased carload of peas from complainant on 
“rolling acceptance final” basis, examined them but failed to notify complain- 
ant of an intention to reject within time allowed, resold the peas and remitted 
the proceeds to complainant company which accepted the proceeds as part 
payment, it is held that the purchase having been made “rolling acceptance 
final”, meaning substantially the same as “f.o.b. acceptance final’, respondent 
had no recourse against complainant as to quality or condition disclosed at 
destination, and, therefore, reparation should be awarded complainant for the 
unpaid balance of the purchase price. 

Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. Mr. Nathan 

I. Miller, of Philadelphia, Pennsylvania, for respondent. Mr. Raymond L. Dill- 
man, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
PRELIMINARY STATEMENT 

The complainant, Schoenburg, Price & Co., on November 2, 1942, 
filed a complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), to recover from respondent, Lewis 
D. Goldstein Fruit & Produce Corp., the balance of the price of a car- 
load shipment of peas. It is alleged that the peas were warranted to 
grade U. S. No. 1 at shipping point; that the sale was for a price de- 
livered at Philadelphia, Pennsylvania; that respondent purchased them 
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through a broker on a “rolling acceptance final” basis; that respondent 
accepted the peas and failed to notify complainant of an intention to 
reject and failed to order a destination inspection within the time al- 
lowed; that respondent tendered the net proceeds derived from sale of 
peas which complainant accepted as a payment on account; and that it 
was agreed that the balance would be paid to the Department to be 
turned over to complainant, in the event reparation against respondent 
was subsequently ordered. 

Respondent admits the purchase and states that it opened the car at 
destination, made tests of the peas and then immediately notified com- 
plainant of the condition found; that complainant failed to refrigerate 
the peas properly during loading, which extended over a period of four 
days, causing the peas in the ends of the car to decay; that immediately 
upon inspection and discovery of the deeay, respondent sold the peas 
for the account of complainant and forwarded the net proceeds to com- 
plainant. Respondent denies that it owes complainant anything, and 
denies that its action was in violation of the act. 

A report of investigation was made, and a copy thereof was served 
on respondent on May 5, and on complainant on May 6, 1943. 

By failing to request it, the parties waived an oral hearing (7 CFR, 
1941 Supp., 47.32 (b)). They have not filed statements of fact, and 
rely on the complaint, answer, attached exhibits, and the report of 
investigation, as proof of the facts alleged. 

The evidence shows that loading of the carload in question was begun 
at Monte Vista, Colorado, at 1:00 p.m. July 16, 1942, and was com- 
pleted at 1:30 p.m. July 20. A Federal-State inspector completed in- 
spection of the load July 20 at 3:00 p.m. At that time the peas graded 
U. S. No. 1. Complainant sold the peas to respondent on July 22 
through a Chicago broker, while the car was in transit. The broker 
talked to Lewis Goldstein of respondent corporation, and told him 
that the peas graded U. 8. No. 1 on July 20 and were offered for sale 
on a “rolling acceptance final” basis. All subsequent developments 
considered material are recited in the findings of fact. 


FINDINGS OF FACT 

1. Complainant is a partnership consisting of Phylis Schoenburg and 
Manuel Price, whose address is 1 South Water Market, Chicago, 
Illinois. 

2. Respondent is a corporation. During all of the times stated in 
the complaint, respondent was engaged in the buying and selling of 
perishable agricultural commodities as a licensee under the Perishable 
Agricultural Commodities Act, 1930, at Produce Block, corner of 2nd 
and Dock Streets, Philadelphia, Pennsylvania. 
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8. The loading of car FGE 14810 with 720 tubs of Hartner brand, 
fresh peas, was completed at Monte Vista, Colorado, on July 20, 1942. 
The hatch covers of the car were closed at the time of inspection, the 
plugs were in, and the bunkers were empty. The top of the load was 
covered with chunk ice. The loading operations began on July 16. 
The peas graded U. 8. No. 1 on July 20 at the time the loading was 
completed. There was no decay. Defects were within the tolerance 
permitted for that grade. 

4. On July 22, while the car was in transit, complainant sold the 
peas, acting through Al Kaiser & Bros., a broker, located at Chicago, 
Illinois, to respondent at a price of $2.10 per tub, delivered at Philadel- 
phia, Pennsylvania. The broker informed respondent at the time of 
purchase that the peas had been federally inspected on July 20 and 
then graded U.S. No.1. The broker also informed respondent that the 
peas were offered for sale on a “rolling acceptance final” basis, and 
respondent accepted complainant’s offer to sell on that basis. 

5. Respondent was notified at 1:15 p.m., July 27, of the arrival of 
the car at Philadelphia. On that date, at 2:05 p.m., the car was placed 
for unloading on the team tracks of the delivering railroad. 

6. On August 5, Federal inspection was made of the peas then re- 
maining in the car. The peas that were not affected by decay were 
generally well formed; were fairly well to well filled, and of good, 
green color. Grade defects were within the tolerances fixed for the 
grade. The peas were affected by decay ranging from 10 percent to 
the entire contents of the tubs, being mostly 25 to 50 percent so af- 
fected, consisting of Watery Soft Rot and Gray Mold Rot, various 
stages. The peas then failed to grade U. S. No. 1 only on account of 
decay. The hatch covers were closed, the plugs were in, and the bunk- 
ers were empty. A few pieces of chunk ice were over the top of the 
load. 

7. Respondent notified complainant through the broker, on August 4, 
that it was rejecting the shipment. Respondent sold the peas, and on 
August 21, 1942, forwarded to T. C. Curry of the Fruit and Vegetable 
Branch, an account of sales, and its check in the amount of $185.51, 
the net proceeds which complainant accepted as part payment, and with 
the understanding that respondent’s liability for payment of the bal- 
ance of the price would be determined in a contemplated proceeding 
under the act. There remained due and owing complainant the sum 
of $961.30. 

8. The complaint was filed on November 2, 1942, and within nine 
months after the cause of action accrued. 

CONCLUSIONS 

The price of the peas was $2.10 per tub delivered at Philadelphia, 

but it was agreed that respondent would take them “rolling acceptance 
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final.” Respondent admits that such provision was a part of their agree- 
ment. Although the term “rolling acceptance final” has not been de- 
fined in the regulations, it is interpreted as meaning substantially the 
same as “f.o.b. acceptance final.” By use of such language the parties 
seem to have understood that respondent accepted the shipment while 
rolling, as of the time of purchase, and without recourse against com- 
plainant as to quality and condition. 

Respondent’s allegation that complainant was immediately notified 
of the condition found by inspection of the load at Philadelphia and of 
its rejection of the shipment is not sustained by the evidence. Com- 
plainant was not notified of the claimed rejection until about six days 
after the arrival of the car. The result of respondent’s failure to notify 
complainant within a reasonable time (24 hours) would have operated 
as an acceptance, subject only to its rights to claim damages for 
breach of warranty, in the event there had not been a previous ac- 
ceptance without recourse (8 F.R. 6393). 

It is concluded that respondent’s failure to make full payment 
promptly was a violation of section 2 of the act. Reparation should be 
awarded complainant with interest, and the facts should be published. 






















ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $961.30, with interest thereon at 5% per 
annum from August 4, 1942, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 













(A. D. 535) 


WituiaM R. Hepsera, Inc. v. MArsuHatu Fruit, Inc. PACA Doc. No. 4308. De- 
cided December 31, 1943. 







Failure to Pay—Acceptance—Diversion of Commodity 





Where complainant sold to respondent a number of crates of “Hardenkrisp” let- 
tuce rolling in car labeled “Hardenpadpak” and not “Hardenkrisp” lettuce as 
stated in contract of sale, and respondent resold and diverted the car which 
was rejected because of the misrepresentation, it is held that respondent’s 
resale and diversion of the carload of lettuce constitute such an exercise of 
dominion over the produce as to amount to an acceptance, and, therefore, 
complainant is entitled to an award of reparation for the agreed purchase price. 


Mr. F. W. Woodley, Examiner. 
Decision by Thomas .!. Flavin, Assistant to the War Food Administrator 















PRELIMINARY STATEMENT 
On July 19, 1943, William R. Hedberg, Inc., the complainant, filed a 
formal complaint under the Perishable Agricultural Commodities Act, 
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1930 (7 U. S. C. 1940 ed. 499a et seq.), for an award of reparation 
against the respondent, Marshall Fruit, Inc., because of its failure to 
pay for lettuce purchased from complainant. 

Copies of the complaint and the report of investigation were served 
cn respondent September 16, 1943, but no answer has been filed. In 
accordance with the applicable rules of practice (7 CFR, 1941 Supp., 
47.25(c)), oral hearing is waived and the allegations of the complaint 
are deemed to be admitted. 

The record discloses that on December 1, 1942, complainant pur- 
chased a carload containing 320 crates of lettuce labeled “Harden- 
padpak” from E. E. Harden Packing Co., of Salinas, California, to be 
delivered at St. Paul, Minnesota. On December 8, 1942, complainant 
sold the lettuce, then rolling in car PFE 91954, to the respondent. The 
contract of sale, however, stated the lettuce to be “Hardenkrisp,” a 
different brand of the E. E. Harden Packing Co. While still rolling, the 
respondent sold and diverted the car to Siegel and Company, of Chi- 
cago, Illinois, who, in turn, sold it to Hitz and Company, of Indian- 
apolis, Indiana. Upon inspection there, Hitz and Company found that 
the brand of lettuce contained in the car was “Hardenpadpak” instead 
of “Hardenkrisp” as was contracted for, and on this ground rejected 
the car. The lettuce was in turn rejected back to the respondent who 
notified complainant of the circumstances and then disposed of the 
iettuce elsewhere. 

On investigation it was found that the E. E. Harden Packing Co., 
as a matter of general practice, packs identical merchandise under both 
labels, the only distinction being that the “Hardenkrisp” label is used 
for consigned shipments and the ‘““Hardenpadpak” label for f.o.b. sales. 
The purpose is to prevent f.o.b. shipments from being diverted into 
markets to which other cars are consigned, and competing therewith. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 135 East Tenth 
Street, St. Paul, Minnesota. 

2. Respondent is a corporation whose address is Marshall, Minne- 
sota, and during all the time mentioned in the complaint was licensed 
under the act. 

3. On December 8, 1942, complainant contracted to sell to respondent 
320 crates of ‘“Hardenkrisp” lettuce, 65 percent U. 8. No.1, at $3.40 
per crate, f.o.b. Salinas, California, plus top ice of $40, or a total of 
$1128. Delivery was to be made at St. Paul and there held subject to 
further orders from respondent. 

4. The lettuce sold to respondent and at that time rolling in car 
PFE 91954 was labeled “Hardenpadpak” and not “Hardenkrisp” as 
stated in the contract of sale. 
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5. On December 10, 1942, respondent resold the lettuce, while rolling, 
as “Hardenkrisp” brand and diverted the car to Chicago, Illinois. 

6. Respondent on December 16, 1942, notified complainant that the 
lettuce had been rejected back to respondent because it was labeled 
“Hardenpadpak” instead of “Hardenkrisp” as purchased. Complainant 
replied there was nothing it could do about the rejection, so respondent 
disposed of the lettuce elsewhere. 

7. There is due and owing to complainant the amount of the agreed 
purchase price of $1128, no part of which has been paid. 

8. An informal telegraphic complaint was filed December 18, 1942, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


Assuming that the respondent had the right to reject the lettuce, be- 
cause of the difference in brand between that contracted for and that 
shipped by the complainant, it did not do so. Relying on complainant’s 
representations, respondent sold and diverted the lettuce, while rolling, 
which assertion of dominion over the produce implied an acceptance 
thereof. Prentice Packing & Cold Storage Co., Inc., v. Sechter Co., 
Inc., 1 AD 544. In such a case, the right is reserved to the respondent 
to recover damages for any loss suffered as the result of the complain- 
ant’s breach of the contract. The respondent has not presented any 


proof to that effect. Respondent’s failure to pay for the lettuce consti- 
tutes a violation of section 2 of the act for which complainant should 
be awarded reparation for the amount of the purchase price, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $1128, with interest thereon at 5 percent 
per annum from December 10, 1942 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


UNPUBLISHED DECISION 


A. D, 536. In re Philip Dublin, PACA Doc. No. 3416. Decided De- 
cember 27, 1943. Messrs. Bregman & Slow, of Brooklyn, New York, 
for applicant. Mr. F. W. Woodley, Examiner, Decision by Thomas 
J. Flavin, Assistant to the War Food Administrator. 





COURT DECISIONS 


Unrrep States v. Waightwoop Dairy Company, 315 U. S. 110,* 62 S. Ct. 523, 86 L. 
ed. 726.** Decided February 2, 1942. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


Regulation of Intrastate Milk—Meaning of Term “Directly Affects”—Effect of 
Intrastate Commerce Competition upon Regulation of Interstate Commerce 


Congressional intent that provisions of sec. 8c (1) of the Marketing Act of 1937 
confer upon the Secretary of Agriculture authority to regulate the handling 
of intrastate milk which by reason of its competition with the handling of 
interstate milk so affects that commerce as substantially to interfere with its 
regulation by Congress, upheld, on the ground that the provisions so read are 
supported by the legislative history of the act which was adopted to conform 
to the Supreme Court opinion in the Schechter case *** distinguishing between 
intrastate activities “directly” and “indirectly” affecting interstate commerce.t 

77 Certiornari, 314 U. S. 605, to review the affirmance of a decree 
dismissing a bill brought by the Government to enforce an order of the 
Secretary of Agriculture, and granting an injunction to the defendant 
against the execution of the order. 

Mr. Alvin E. Stein for Wrightwood Dairy Company, respondent in 
No. 744 and cross-petitioner in No. 783. 

The intrastate distribution of products in competition with interstate 
commerce is not subject to federal regulation. 

Respondent purchased its total daily milk requirements from pro- 
ducers located entirely within Illinois and processed the milk in its 
Chicago plant without intermingling it with any milk which had 
crossed the state lines, and sold and distributed the processed product 
solely within Illinois. Respondent thus was engaged in an intrastate 
business and was not in the current of interstate commerce. 

Petitioner’s contention that respondent is a “handler,” on the ground 
that the product handled was in competition with interstate commerce 
and therefore subject to federal regulation, requires a construction of 
the Commerce Clause which would enable the Federal Government to 
control every enterprise, every occupation and every activity of the 
people merely by showing that the product thereof is in competition 
with similar products which cross state lines. Such a restriction would 
reach all enterprises and transactions which were in competition with 
those of other States. The authority of the Federal Government would 
embrace all activities of the people, and the authority of the State 

* Together with No. 78, Wrightwood Dairy Co. v. United States, also on writ of certiorari, 


214 U. 8. @5, t the Circuit Court of Appeals for the Beventh Circuit. 
** This case reverses U. 8. v. Wrightwood Dairy Company (C.C.A. (7th)) 128 F. 2d 100 (1941), 


£d 
** A LL. A. Schechter Poultry Corporation vy, United Btates, 295 U. 8, 495, 55 8. Ct, 837, 79 L. 
ed. 1670 (1985).--Kd. 


+ Reference to each point involved in this case will be found in separate Index-Digest in this 


usue of Agriculture Decisions.—Kd. ; 
44+ Text teken from officiel United States Reports.—Ed, 
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over its domestic affairs would exist only by sufferance of the Federal 
Government. There would be no limit to federal power, and the States 
and the people would be effectively deprived of rights reserved under 
the Tenth Amendment. Schechter Corp. v. United States, 295 U. S. 
495, 546; Carter v. Carter Coal Co., 298 U.S. 238. 

In United States v. Rock Royal Co-op., 307 U.S. 533, it appears from 
the opinion, unlike the present case, that the intrastate milk referred to 
was inextricably intermingled with milk which moved across state lines. 
Moreover, the order there promulgated by the Secretary recognized 
that there was some milk entirely in intrastate commerce over which 
the Federal Gevernment had no control and which was regulated under 
state laws, and such intrastate handling of milk was expressly excepted 
from the order. 


Congress may not under the Commerce Clause regulate purely intra- 
state transactions where the point of impingement of the intrastate 
transactions upon interstate transactions is one of competition only. 
Discussing Brown Chemical Co. v. Meyer, 139 U. S. 540, 544; Citizens’ 
Light Co. v. Montgomery Light Co., 171 F. 553, 560; United States v. 
Butler, 297 U.S. 1, 68; Schechter Corp. v. United States, 295 U. S. 495, 
546. Distinguishing the Shreveport Case, 234 U.S. 342; Chicage Board 


of Trade v. Olsen, 262 U.S. 1, 41; National Labor Relations Board v. 
Jones & Laughlin Corp., 301 U. 8. 1; Stafford v. Wallace, 258 U. S. 495; 
Currin v. Wallace, 306 U. S. 1; Mulford v. Smith, 307 U. S. 38; United 
States v. Darby, 312 U.S. 100. 

Competitive discrimination against interstate rates, as illustrated in 
the Shreveport case, by a railroad engaged both in interstate and intra- 
state transportation, has no application whatsoever to a situation where 
a handler of milk buys all of his milk within a State and sells it within 
a State, and where none of his activities partake of an interstate char- 
acter other than that his milk might be in competition with milk which 
crossed state lines. There is hardly an article in common use which ean 
be said not to be in competition with a similar article produced or 
manufactured across state lines. 

The fact that Congress can not under the Constitution contrel purely 
local activities, like that of respondent herein, does not mean that there 
is a hiatus where neither State nor Nation could effectively function. 
See United States v. Rock Royal Co-op., 307 U. S. 533; Mak Contrel 
Board v. Eisenberg Farm Products, 306 U. 8. 346. 

Congress did not intend in passing the Act of 1937, and prior Acts, 
to assume control of purely intrastate transactions, and the Act itself 
contains no such provision, The brief history of the prior Acts, and 
their construction by the courts, clearly sustain this position. 
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The finding of the Secretary that all milk which was produced for 
sale in the marketing area is handled in the current of interstate com- 
merce, or so as directly to burden, obstruct or affect interstate com- 
merce, is not authorized by law, is contrary to the fact, and of no 
legal effect. 


Mr. John S. L. Yost, with whom Solicitor General Fahy, Assistant 
Attorney General Arnold, and Messrs. Robert L. Stern, James C. Wil- 
son, and Miss Margaret H. Brass were on the brief, for the United 
States. 

The intrastate distribution of milk in competition with interstate 
commerce is subject to federal regulation. 

In United States v. Rock Royal Co-op., 307 U.S. 533, 568, which in- 
volved the marketing order for the New York area, this Court stated: 
“Nor is any question raised as to the power of the Congress to regu- 
ate the distribution in the area of the wholly intrastate milk. It is 
recognized that the federal authority covers the sales of this milk, as 
its marketing is inextricably intermingled with and directly affects the 
marketing in the area of the milk which moves across state lines.” 

It is true that other expressions in the Rock Royal opinion show that 
this Court assumed that all of the milk involved moved through the 
channels of interstate commerce. 307 U.S. at pp. 540, 541, 568. The 
record in the case shows, however, that, although the issue was not 
pressed in this Court, one of the defendants did challenge the power of 
Congress to regulate it, on the ground that its activities were entirely 
intrastate and that its milk was usually handled entirely intrastate. 

Whether or not this Court’s remark in the Rock Royal case was 
dictum, it was not erroneous. United States v. Adler’s Creamery, 107 
F. 2d 987, 110 F. 2d 482, cert. den., 311 U. S. 657. 

Every District Court which has passed upon the question, apart 
from the instant case, has held that intrastate milk competing with 
interstate is subject to milk orders issued under the Agricultural Mar- 
keting Agreement Act. United States v. Krechting, 26 F. Supp. 266; 
United States v. Andrews, 26 F. Supp. 123; United States v. H. P. 
Hood & Sons, 26 F. Supp. 672; United States v. Schwarz (N. D. Ill.) 
decided January 30, 1941. 

The term “competition” as used in the findings describes a dynamic 
and frequently complex economic relationship. The finding that the 
milk processed by respondent competes with other milk, including milk 
from outside the state, means that respondent and other handlers are 
struggling as “rivals for the same trade.” Lipson v. Socony Vacuum 
Corporation, 87 F. 2d 265, 270; Schill v. Remington-Putnam- Book Co., 
17 A. 2d 175, 178. Where such rivalry exists, it is inevitable that the 
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imposition of restrictions upon some of the antagonists and not upon 
others will greatly injure the business of those whose freedom of action 
is restricted. 

Although the unchallenged finding of “competition” necessarily car- 
ries with it this connotation, the record shows in more detail that both 
the handlers of interstate milk and the farmers who produce it will be 
harmed if intrastate milk is exempt from regulation. 

A handler not complying with the minimum price system established 
under an order will have advantages over his competitors. He will be 
able to pay the producers less than his rivals are required to pay, and 
thus will be in a position to undersell them on the market. In order to 
protect themselves competitors will seek to reduce the amounts they 
pay producers, and inevitably the entire price structure, interstate and 
intrastate, will collapse. A price order applicable only to interstate 
transactions would thus either be unworkable or would discriminate 
against the interstate dealings of those subjected to it. 

The Court has frequently held that the commerce power extends to 
the regulation of intrastate acts when necessary to make the control 
of interstate commerce effective. Shreveport Case, 234 U. 8. 342; 
Railroad Commission v. Chicago, B. & Q. R. Co., 257 U. S. 563; Chi- 
cago Board of Trade v. Olsen, 262 U. 8. 1; Schechter Corp. v. United 
States, 295 U. 8S. 495, 544-546; National Labor Relations Board v. 
Jones & Laughlin Corp., 301 U. S. 1, 36-38; Currin v. Wallace, 306 
U. 8. 1; Mulford v. Smith, 307 U. S. 38; United States v. Darby, 312 
U.S. 100,121. This principle is merely an application of the basic con- 
stitutional doctrine, embodied in the ‘‘necessary and proper” clause 
but implied in any event (McCulloch v. Maryland, 4 Wheat. 316), 
which permits Congress to choose the means appropriate to the accom- 
plishment of a purpose within the federal power, even though the means 
itself might not expressly fall within the powers granted. United States 
v. Darby, 312 U. 8. 100, at 121, and cases cited. 

The statute authorizes the Secretary to regulate intrastate transac- 
tions which compete with interstate. This is shown by the language 
of the Act; its legislative history; the committee reports; and the 
Congressional debates. 


Mr. Cuier Justice Stone delivered the opinion of the Court. 

The principal questions for our decision are whether certain price 
regulation by the Secretary of Agriculture of milk produced and sold 
intrastate is authorized by the provisions of the Agricultural Market- 
ing Agreement Act of June 3, 1937, 50 Stat. 246, 7 U. 8. C. § 608c, and 
is a permissible regulation under the commerce clause of the Consti- 
tution. , 
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Section 8c of the Act authorizes the Secretary of Agriculture to 
issue marketing orders fixing minimum prices to be paid to producers 
of milk and certain other commodities. Paragraph 1 of the section pro- 
vides that orders of the Secretary “shall regulate, in the manner here- 
inafter in this section provided, only such handling of such agricultural 
commodity, or product thereof, as is in the current of interstate or 
foreign commerce, or which directly burdens, obstructs, or affects, in- 
terstate or foreign commerce in such commodity or product thereof.” 

The United States sought in the present suit a décree directing re- 
spondent to comply with the Secretary’s Order No. 41, of August 28, 
1939, regulating the handling of milk in the “Chicago, Illinois, market- 
ing area.” Respondent is a handler in that area of milk which it pur- 
chases from producers in Illinois. The order, which is of the type de- 
scribed in the opinion of this Court in United States v. Rock Royal 
Co-operative, 307 U. S. 533, 551-555, is by its terms applicable to re- 
spondent, and purports to carry out the statutory scheme for regulating 
the price of milk paid to producers considered in the opinion in that 
ease. By the order the Secretary found that all milk produced for sale 
in the marketing area “is handled in the current of interstate com- 
merce, or so as directly to burden, obstruct, or affect interstate com- 
merce in milk or its products . . . ,” and directed that it apply to such 
“handling of milk” in the marketing area “as is in the current of inter- 
state commerce, or which directly burdens, obstructs, or affects inter- 
state commerce.” 

The order, as provided by the statute, § 8c (5), classifies milk ac- 
cording to its uses, and establishes a formula for determining the mini- 
mum price to be paid to producers for each class of milk. It prescribes 
the method of determining the value of milk received from producers 
by each handler during each month. It requires the payment of a uni- 
form unit price to producers, computed by dividing the total value of 
milk reported by all handlers in the marketing area by the total 
quantity of such milk, with deductions of certain amounts to provide 
a cash balance in a “producer-settlement fund.” The handler is re- 
quired to pay producers the uniform price, subject to butterfat and loca- 
tion differentials. But he is also required to pay into the settlement 
fund, or permitted to withdraw from it, as the case may be, certain 
amounts, depending on whether the total value of the milk used by him 
is greater, or less, respectively, than his total payments to producers 
at the uniform price. The amounts withdrawn from the settlement 
fund by handlers are required to be used to bring the price received by 
certain producers up to the uniform price set in the order, where, be- 
cause of the purpose for which the handler has sold it, the value of their 
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milk is less than the uniform price. Handlers are required to make 
reports to the Administrator containing information necessary for the 
execution of the order and to bear the expense of administering it. 

Respondent’s answer in the Distriet Court sets up that its business 
is entirely intrastate, and that, in consequence, the statute does not, 
and under the commerce clause can not constitutionally, apply to it. 
The answer also sets up additional grounds, which need not now be 
considered, for respondent’s contention that the order is invalid, and 
by way of counterclaim prays that the United States and its officers 
and agents be enjoined from enforcing the order. The court found that 
respondent had not complied with the order; that in the course of its 
business it purchases* milk from producers within the State of Illinois, 
processes the milk and sells it in the state.“in competition with the milk 
of other handlers in the area”; that none of respondent’s milk is physi- 
cally intermingled with that which has crossed state lines; and that, 
prior to the order, 60 percent of the milk sold in the marketing area 
was produced in Illinois and 40 percent in neighboring states, and that 
at the time of the findings “over 60 percent”? was produced in Illinois. 
The record shows that “approximately 40 percent” comes from without 
the state. 

The court held that “the order was issued by the Secretary in full 
compliance with the law. All conditions precedent to the effectiveness 
of said- order have occurred,” but that the business of the defendant 
“was not in the current of interstate . . . commerce, and did not di- 
rectly burden, obstruct or affect interstate . . . commerce in milk mar- 
keted within the Chicago, Illinois, marketing area.” It accordingly 
decreed that the complaint be dismissed, and granted the injunction 
prayed by the counterclaim. 

The Circuit Court of Appeals affirmed, 123 F. 2d 100, on the sole 
ground that Congress is without authority under the commerce clause 
to regulate intrastate transactions in milk which affect interstate com- 
merce through competition only. It recognized that respondent’s milk 
is sold in competition with other milk moving interstate; that the 
“milk problem is a serious one and apparently for the most effective 
control requires unified regulations,” and that if respondent is not sub- 
ject to the present regulations is “may well be that the effective sanc- 
tion of the order will wither before the force of competition, the morale 
of the market will disintegrate, and this attempt at solution of the 
problem by the National Government will fail.” But it concluded that 
there is a hiatus between the constitutional power of State and Nation 
which precludes any solution of the problem by Congressional legisla- 


tion. 
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We think there is no such hiatus. Congress plainly has power to 
regulate the price of milk distributed through the medium of inter- 
state commerce, United States v. Rock Royal Co-operative, supra, and 
it possesses every power needed to make that regulation effective. The 
commerce power is not confined in its exercise to the regulation of com- 
merce among the states. It extends to those activities intrastate which 
so affect interstate commerce, or the exertion of the power of Congress 
over it, as to make regulation of them appropriate means to the attain- 
ment of a legitimate end, the effective execution of the granted power 
‘to regulate interstate commerce. See McCulloch v. Maryland, 4 Wheat. 
316, 421; United States v. Ferger, 250 U.S. 199; Consolidated Edison Co. 
v. National Labor Relations Board, 305 U. 8. 197,°221; United States v. 
Darby, 312 U. S. 100, 118-19. The power of Congress over interstate 
commerce is plenary and complete in itself, may be exercised to its 
utmost extent, and acknowledges no limitations other than are pre- 
scribed in the Constitution. Gibbons v. Ogden, 9 Wheat. 1, 196. It 
follows that no form of state activity can constitutionally thwart the 
regulatory power granted by the commerce clause to Congress. Hence 
the reach of that power extends to those intrastate activities which in 
a substantial way interfere with or obstruct the exercise of the granted 
power. 

Familiar examples are the Congressional power over commodities 
inextricably commingled, some of which are moving interstate and 
some intrastate, see United States v. New York Central R. Co., 272 
U. 8. 457, 464; the power to regulate safety appliances on railroad cars, 
whether moving interstate or intrastate, Southern Ry. Co. v. United 
States, 222 U.S. 20; the power to control intrastate rates of a common 
carrier which affect adversely federal regulation of the performance 
of its functions as an interstate carrier, Shreveport Case, 234 U.S. 342; 
Railroad Commission of Wisconsin v. Chicago, B. & Q. R, Co., 257 
U. §. 563; the regulation by the Tobacco Inspection Act of tobacco 
produced intrastate and destined to consumers within the state as well 
as without, Currin v. Wallace, 306 U. 8. 1; the regulation of both inter- 
state and intrastate marketing of tobacco under the Agricultural Ad- 
justment Act, Mulford v. Smith, 307 U. S. 38, 47; and see cases col- 
lected and discussed in United States v. Darby, 312 U.S, 100, 118-125. 

Competitive practices which are wholly intrastate may be reached 
by the Sherman Act because of their injurious effect on interstate com- 
merce. Northern Securities Co, v. United States, 193 U. 8. 197; Swift 
& Co. v. United States, 196 U. 8. 375; United States v. Patten, 226 
U. 8. 525; Coronado Coal Co, vy. United Mine Workers, 268 U. 8. 295; 
Local 167 y. United States, 291 U. 8. 293; Stevens Co, v. Foster & 
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Kleiser Co., 311 U. S. 255. So too the marketing of a loeal product in 
competition with that of a like commodity moving interstate may so 
interfere with interstate commerce or its regulation as to afford a basis 
for Congressional regulation of the intrastate activity. It is the effect 
upon the interstate commerce or its regulation, regardless of the par- 
ticular form which the competition may take, which is the test of fed- 
eral power. Cf. Shreveport Case, supra; Railroad Commission of Wis- 
consin v. Chicago, B. & Q. R. Co., supra; National Labor Relations 
Board v. Jones & Laughlin Corp., 301 U. 8. 1, 36-43; United States v. 
Darby, supra, 122. 

As the court below recognized, and as seems not to be disputed, the 
marketing of intrastate milk which competes with that shipped inter- 
state would tend seriously to break down price regulation of the latter. 
Under the conditions prevailing in the milk industry, as the record 
shows, the unregulated sale of the intrastate milk tends to reduce the 
sales price received by handlers and the amount which they in turn pay 
to producers. Study of the order which we have summarized makes 
clear that the unregulated handler selling fluid milk can pay producers 
substantially less than the minimum price set in the order for milk of 
that class, and yet pay as much as, or more than, the “uniform price” 
prescribed by the regulatory scheme for all producers, which is based 
upon the average price for the several classes of milk combined. Such 
a handler would have an advantage over others in the sale of the class 
of milk in which he principally deals, and could force his competitors 
dealing in interstate milk to surrender the market or seek to reduce 
prices to producers in order to retain it. 

It is no answer to suggest, as does respondent, that the federal power 
to regulate intrastate transactions is limited to those who are engaged 
also in interstate commerce. The injury, and hence the power, does 
not depend upon the fortuitous circumstance that the particular person 
conducting the intrastate activities is, or is not, also engaged in inter- 
state commerce. See Chicago Board of Trade v. Olsen, 262 U. S. 1; 
Stevens Co. v. Foster & Kleiser Co., supra. It is the effect upon in- 
terstate commerce or upon the exercise of the power to regulate it, not 
the source of the injury which is the criterion of Congressional power. 
Second Employers’ Liability Cases, 223 U. S. 1, 51. We conclude that 
the national power to regulate the price of milk moying interstate into 
the Chicago, Illinois, marketing area, extends to such control over in- 
trastate transactions there as is necessary and appropriate to make the 
regulation of the interstate commerce effective; and that it includes 
authority to make like regulations for the marketing of intrastate milk 
whose sale and competition with the interstate milk affects its price 
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structure so as in turn to affect adversely the Congressional] regulation. 

We turn to the question whether Congress has exercised that author- 
ity by § 8c (1). Respondent argues that Congress, in enacting it, did 
not intend to exercise its full power over commerce, and that read in 
the light of its legislative history the section does not: authorize the 
regulation of competing intrastate milk. In terms the statute speaks 
of the handling of products “in the current of interstate commerce” or 
“which directly burdens, obstructs, or affects, interstate commerce.” 
The argument is that the word “directly” in the statute is ‘restrictive, 
evidencing an intention to exercise less than the full authority possessed 
by Congress, and a purpose not to extend that authority to the regula- 
tion of local products which affect the interstate commodities and their 
regulation only by competing with them. 

In support of this contention respondent points to the precursor of 
the present statute, the Agricultural Adjustment Act of 1933, 48 Stat. 
31, 35, as amended by 48 Stat. 528, which contained provisions omitted 
from the present statute, specifically authorizing certain regulation of 
products “in competition with” those in interstate commerce. Section 
8 (2) of the 1933 Act, as amended, authorized the Secretary to enter 
into marketing agreements with those “engaged in the handling of any 
agricultural commodity or product thereof, in the current of or in com- 
petition with, or so as to burden, obstruct, or in any way affect, inter- 
state or foreign commerce.” And § 8 (8) provided for the issuing of 
licenses to those engaged “in the handling, in the current of interstate 
or foreign commerce, of any agricultural commodity or product thereof, 
or any competing commodity or product thereof.” In the 1935 amend- 
ments to the Agricultural Adjustment Act these provisions were re- 
placed by the phraseology which was taken over without change into 
§ 8c (1) of the Agricultural Marketing Agreement Act of 1937, already 
quoted. Hence it is to the legislative history of the 1935 amendments 
that we must turn to ascertain the significance of the phrase, “directly 
affects” interstate commerce, which then appeared. in the statute for 
the first time. 

The bills providing for the 1935 amendments, as introduced, elimi- 
nated the differences between § 8 (2) and § 8 (3) of the 1933 Act, as 
amended, and authorized the Secretary to issue licenses to those “en- 
gaged in the handling of any agricultural commodity or product thereof, 
or any competing commodity or product thereof, in the current of or in 
competition with or so as to burden, obstruct, or in any way affect, 
interstate or foreign commerce.” . 8. 1807, H. R. 7713 and 8052, 74th 
Cong., Ist Sess. In the reports of the House and Senate Committees 
-on Agriculture, it was pointed out that although “the full extent of 
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the Federal power over interstate commerce is intended to be vested in 
the Secretary,” it was “not intended to authorize the licensing of per- 
sons handling goods only in intrastate commerce except where such 
handling burdens, obstructs, or affects interstate commerce.” S. Rep. 
No. 548, p. 6, H. Rep. No. 808, p. 5, H. Rep. No. 952, p. 5, 74th Cong., 
Ist Sess. 

These bills were pending in Congress when Schechter Corp. v. United 
States, 295 U. S. 495,.was decided on May 27, 1935. In consequence 
of that decision a new bill, H. R. 8492, was reported out which super- 
seded the pending bills and eventually became the Act of 1935. The 
new bill, in terms, permitted the Secretary to regulate the handling of 
products which “directly affects” interstate commerce. As the legisla- 
tive history demonstrates, this phraseology was deliberately chosen to 
conform to that adopted in the opinion in the Schechter case, as signi- 
fying the full reach of the commerce power, and with the avowed pur- 
pose of conferring on the Secretary authority over intrastate products 
to the full extent of that power. See 79 Cong. Rec. 9478 and S. Rep. 
No. 1011, p. 8, H. Rep. No. 1241, p. 8, 74th Cong., 1st Sess. 

In the Schechter case the Court was concerned only with the alleged 
infringements of the “Code of Fair Competition” for the live poultry 
industry of the New York City metropolitan area, which had been 
adopted under the provisions of § 3 of the National Industrial Recovery 
Act of June 16, 1933, 48 Stat. 195, 196. The violations of the code 
charged were that wholesale distributors who had purchased poultry 
in New York, most of which came from without the state, and who 
were engaged in slaughtering and reselling to retailers, had failed to 
maintain for their employees wages and hours prescribed by the code, 
and had failed to abandon “selective selling” to their customers in New 
York which the code had prohibited. 

The Court’s opinion pointed out that the defendants were not 
charged with injury to interstate commerce or interference with persons 
engaged in that commerce, and that the acts charged had no different 
relation to or effect upon interstate commerce than like acts in any 
other local business which handles commodities brought into the state. 
Schechter Corp. v. United States, supra, 545-6. It characterized their 
effect upon interstate commerce as “indirect,” and distinguished them 
from those acts and transactions intrastate which, because they “di- 
rectly affect” interstate commerce, are within the Congressional regu- 
latory power. In explanation of this distinction and as examples of 
direct effects which are within the commerce power it referred to the 
“fixing of rates for intrastate transportation which unjustly diserimi- 
nate against interstate commerce,” citing the Shreveport Case, supra, 
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and referred to intrastate restraints upon competition injuriously af- 
fecting interstate commerce condemned by the Sherman Act, citing 
Local 167 v. United States, supra, and other cases. 

In adopting the change in the new bill, giving to the Secretary the 
authority to regulate the handling of products “directly affecting” in- 
terstate commerce, and in deleting the phrase “in competition with” 
interstate commerce, the House and Senate Committees on Agriculture, 
after referring to the Schechter case stated: “This phrase has been 
omitted from the proposed section 8c (1) of the bill which deals with 
orders . . . because the proposed language makes it clear that the full 
extent of the Federal power over interstate and foreign commerce and 
no more is intended to be vested in the Secretary of Agriculture in con- 
nection with orders.” See S. Rep. 1011, p. 9; H. Rep. No. 1241, p. 8, 
74th Cong., 1st Sess. 

The same interpretation of the amendments was given by the Com- 
mittee representative charged with explaining them on the floor of 
the Senate, who declared, 79 Cong. Rec. 11139, “The position of the 
committee in respect to these amendments is that intrastate commerce 
may burden or affect interstate commerce and that consequently this is 
a constitutional enactment under the decision of the Court in the 
Shreveport case.” The House debates also disclose general recognition 
that the bill as amended was intended to be a full exercise of the fed- 
ral power over competing intrastate milk. 79 Cong. Rec. 9479-9480, 
9485. 

The opinions of some members of the Senate,’ conflicting with the 
explicit statements of the meaning of the statutory language made by 
the Committee reports and members of the Committees on the floor of 
the Senate and the House, are not to be taken as persuasive of the 
Congressional purpose. Cf. United States v. Trans-Missour: Freight 
Assn., 166 U. 8, 290, 318. Moreover, other Senators, not members of 
the Committee on Agriculture, accepted its views of the extent to which 
the federal power was to be exerted by the proposed legislation.’ 

We think it clear that Congress, by the provisions of § 8c (1), con- 
ferred upon the Secretary authority to regulate the handling of intra- 
state products which by reason of its competition with the handling of 
the interstate milk so affects that commerce as substantially to interfere 
with its regulation by Congress; and that the statute so read is a con- 
stitutional exercise of the commerce power. Such was the view ex- 
pressed in United States v. Rock Royal Co-operative, supra, 307 U. 8. 
at 568. We adhere to that opinion now. 


179 Cong. Rec., 11135-6. 
#79 Cong. Rec., 11184-9. 
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m The judgment will be reversed, but, as errors assigned below have 
g not been passed on there or argued here, the cause will be remanded 






to the Circuit Court of Appeals for further proceedings in conformity 
with this opinion. The mandate will issue forthwith. 







Reversed. 







Mr. Justice Roperts took no part in the consideration or decision 
of this case. 
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APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION 


Powers of the Secretary under the Act—Object and Validity of Notice 
and Hearing upon Proposed Order 


Where Supreme Court of the United States held * that Congress, by provisions of 
sec. 8c (1), conferred upon Secretary authority to regulate the handling of 
intrastate milk, which, by reason of its competition with the handling of inter- 
state milk, so affects interstate commerce as to interfere substantially with its 
regulation ‘by Congress, and remanded the case for further proceedings on errors 
assigned below not passed on there, it is held: (1) the object of a hearing 
under provision of act requiring Secretary to give due notice of and an oppor- 
tunity for a hearing upon proposed order is to afford individuals the oppor- 
tunity of hearing their objections and to give administrators the chance of 
obtaining information; (2) variances between proposed agreement and tenta- 
tive approved agreement and proposed order did not affect the validity of the 
notice and hearing upon the proposed order; (3) -the order was not as 
for lack of recitation therein that it was favored by required number of 
ducers; (4) Secretary has the powers: to limit participation in referen na 
vote to producers affected by order, to restrict regulation of milk to com- 
munities having comparable health standards, to apply other than base pre- 
war period for determining purchasing power of milk, and to limit minimum 
prices to be paid producers for milk disposed of by handlers in certain forms 
within marketing area; (5) where conflict exists between Federal and state 
Antitrust laws, later Federal law will prevail over earlier and conflicting state 
legislation; and (6) action challenging validity of milk marketing order does 
not become moot upon adoption of amendment to order.** 


Appeat from the District Court of the United States for the Northern 
District of Illinois, Eastern Division; Charles E. Woodward, Judge. 

Action by the United States of America against the Wrightwood 
Dairy Company to enforce specifically the provisions of an order of the 
Secretary of Agriculture issued pursuant to authority conferred upon 
him by the Agricultural Marketing Agreement Act of 1937, wherein the 
defendant filed a counterclaim. From judgment dismissing the com- 
plaint and granting the defendant’s prayer for relief, the plaintiff ap- 
peals, and the defendant files a cross-appeal from certain rulings of the 
District Court. 

Judgment in accordance with opinion. 











































"© U. S. 0, Wrightwood Dairy Company, 315 U. 8. 110. 
** Reference to each point involved in this case will be found in separate Index-Digest in this 
issue of Agriculture Decisions.—-Ed 
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J. Albert Woll, U.S. Atty., and John A. Looby, Jr., Asst. U. 8. Atty., 
both of Chicago, Ill., and John S. L. Yost and Mary Connor Myers, 
both of Washington, D. C., for the United States. 

Alvin E. Stein, Abraham Lepine, and Pines, Stein & Beber, all of 
Chicago, IIl., for defendant. 


Before Sparks, Kerner, and Minton, Circuit Judges. 


Kerner, Circuit Judge. Appeal No. 7619 involved on order known 
as Order No. 41, issued by the Secretary of Agriculture pursuant to the 
authority conferred upon him by the Agricultural Marketing Agreement 
Act of 1937, 7 U.S. C. § 601, et seq. Appeal No. 7620 challenged the 
constitutionality of the Act and attacked the validity of the Order. 

The Government brought the action under § 608a(6) of the Act to 
enforce specifically the provisions of Order No. 41 and “to prevent and 
restrain” the defendant, Wrightwood Dairy Co., from handling milk 
in violation of the Order. The trial court dismissed the complaint and 
in accordance with the prayer of defendant’s counter-claim directed the 
issuance of a permanent injunction restraining the Government, its 
officers, and agents from enforcing Order No. 41 against the defendant. 
From that decree, both parties appealed: the Government from the dis- 
missal of the complaint and the granting of the defendant’s prayer for 
relief; the Dairy Company from certain findings and rulings of the 
District Court. 

At the October session of the current term, the two appeals were 
before us. In the appeal of the Government, we affirmed the dismissal 
of the complaint. That decision, of course, made unnecessary any con- 
sideration of the cross-appeal and it was dismissed. 123 F. (2d.) 100. 
The Supreme Court, on February 2, 1942, held that Congress, by the 
provisions of § 8c(1), conferred upon the Secretary authority to regu- 
late the handling of intrastate products, which, by reason of its com- 
petition with the handling of the interstate milk, so affects that com- 
merce as to interfere substantially with its regulation by Congress; 
and that the statute so read is a constitutional exercise of the com- 
merce power. The cause was reversed and remanded for further pro- 
ceedings. 

In accordance with that mandate we now consider the cross-appeal 
of the defendant. The errors it assigned are the District Court’s find- 
ing that the Secretary of Agriculture issued the Order in full compli- 
ance with the law and the striking of the defendant’s fourth to eleventh 
defenses inclusive. On the merits, the validity of the Order and the 
constitutionality of §§ 8c(18) and 10(c) of the Act are the issues. 

The purpose of Order No. 41, and of every such order, is to fix and 
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equalize the minimum prices to be paid “producers” for milk sold to 
“handlers” and disposed of by the latter in certain forms within a desig- 
nated area, called the “marketing area.” No present purpose would be 
served in discussing the general procedure used to effect that end 
for the procedure is adequately set forth in United States v. Rock 
Royal Cooperative, Inc., 307 U. 8. 533. Pertinent, however, are those 
steps which led to the issuance of the Order, for our initial problem is 
whether the Secretary of Agriculture issued the Order in full com- 
pliance with the law. 

On June 9, 1939, the Secretary gave notice of a hearing to be held in 
Chicago on a proposed marketing agreement and order. The notice was 
given wide publicity; it was published in the Federal Register and 
copies were mailed to the defendant, as well as to other milk distribu- 
tors, producers’ associations, and to others who might be interested. 
Beginning on June 26, the hearing was held in accordance with the 
notice, many pages of testimony were taken, and numerous exhibits 
were offered in evidence. August 18, 1939, the Secretary submitted 
to the industry, for the signatures of handlers, a tentatively approved 
marketing agreement which differed in certain respects from the pro- 
posed agreement that had been before the Chicago hearing. On the 
following day, he submitted to all the known qualified producers a bal- 
lot by which they were to indicate their approval or disapproval of the 
issuance of an order regulating the handling of milk in the Chicago 
Marketing area in the same manner as provided in the tentatively ap- 
proved marketing agreement. The voters in that referendum over- 
whelmingly favored such an order. April 24, 1939, the Secretary made 
the determinations required by 8c(9) of the Act and two days later the 
President approved them. August 28, 1939, the Secretary proclaimed 
the applicable base period ' and issued the Order as No. 41, to become 
effective on September 1, 1939. 

The defendant contends that there was no notice of and no hearing 
on Order No. 41, since there was neither in the case of the tentatively 
approved marketing agreement and proposed order from which No. 41 
stemmed. It bases its argument upon the variances between the pro- 
posed agreement before the Chicago Hearing and the tentatively ap- 
proved agreement and proposed order. 

The contention rests upon a misunderstanding of the purpose and 


1Under § 8e of the Act, “if the Secretary finds and proclaims that, as to any commodity 
specified in such marketing agreement or order, the purchasing power during the base period 
specified for such commodity in section 2 of this title cannot be satisfactorily determined from 
available statistics of the Department of Agriculture, the base period, for the purposes of such 
marketing agreement or order, shall be the post-war period, August 1919-July 1929, or all that 
portion thereof for which the Secretary finds and proclaims that the purchasing power of such 
commodity can be satisfactorily determined from available statistics of the Department of Agri- 
culture.” 
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the requirements of the type of hearing provided for by § 8c(3) of the 
Act. The object of such a hearing is not only to afford the individuals 
the opportunity of airing their objections to the proposed scheme of 
things, but is also to give the administrators the chance of obtaining 
information which might have been overlooked or otherwise not avail- 
able to them. 

The realities of the situation are clear. In the case of many pro- 
posed agreements, hundreds of people may be present at a hearing and 
every individual would be equally desirous of insuring the maximum 
protection to his own interests. If the equivalent of court proceedings 
were granted to each person, or even to groups, the hearing would be 
unwieldy and not susceptible to a satisfactory conclusion. Obviously, 
@ more workable balance must be struck between administrative effi- 
ciency and the protection of individual rights. 

In Labor Board Proceedings, the test of a hearing is whether the 
issues are clearly ne National Labor Relations Board v. Mackay 
Radio, etc., 304 U. 8. 333. A fortiorari, in the present case, if the pur- 
pose of the delet was clear and everyone knew of the general con- 
siderations, no more was needed. cf. Morgan v. United States, 304 
U. S. 1, 22. 

By no reasonable interpretation does the Act require literal identity 
between a proposed marketing agreement and an order as issued. To 
be sure, § 8c (10)? refers to “a marketing agreement upon which a hear- 
ing has been held,” but that is to insure no more than that all those 
subject to an Order knew of the proposal and that there had been a 
public hearing on the considerations. If complete identity were re- 
quired, there would never be an end to hearings; the Secretary could 
never make changes in the light of the evidence adduced without calling 
a new hearing.* Such is not the law; whether there has been a hearing 
must be measured in the light of its purpose, not in terms of identity. 

The defendant calls our attention to the fact that the marketing area 
in the original proposal was larger than the one subject to the final 
order. That is so, but it does not mean that there was no hearing on 
the issued order simply because fewer persons were regulated by it than 
were originally contemplated. The statute fixes only the maximum ap- 
plicability of an order by providing that it shall apply only to persons 
engaged in the same classes of activity as set forth in the proposal; it 
does not preseribe the minimum number of persons to be regulated. 

We have examined the other differences between the proposed agree- 


2“No order shall be issued under this section unless it regulates the handling of the commodity 
or product covered thereby m the safme manner as, and is made applicable only to persons in the 
respective classes if industria! or commercial activity specified in, a marketing agreement upon 
which « hearing bas been held.* * *”’ 

*§ be(4) certainly does not contemplate that the Secretary should be so trammeled. 








=~ VS | | 
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ment and the issued order, but they too fail to show that there was no 
hearing in the proper sense. We conclude that defendant had a right to 
be apprised of the facts. That right it was fully accorded, for there 
was a hearing: it was genuine, not sham and pretense. 

The defendant next contends that Order No. 41 never became legally 
effective because the necessary producer approval was at no time prop- 
erly secured. The argument is based upon’ the theory that the Secre- 
tary failed in two respects to comply with § 8c(9). 

The first alleged breach is the Secretary’s finding * that over 67% of 
the producers voting in the referendum had approved or favored the 
Order. The defendant claims that the finding did not satisfy the re- 
quirement of § 8c(9)(B) (i) because there was no recital in the Order 
that it was favored by at least two thirds of the producers who, during 
a representative period, had been engaged in the production for market 
of the commodity involved. 

It is true that the challenged finding is not in the exact words of the 
section, but the absence of such parrotry is not fatal. The test is 
whether the necessary fact of the requisite producer approval exists. 
The Act requires-the approval of two thirds of the producers voting in 
the referendum, cf. Virginian Ryan Co. v. System Federation, etc., 300 
U. 8. 515, 560-561; that is made clear by § 8c(19) which we must, of 
course, give effect to in interpreting § 8c(9). 

The second alleged infirmity is that the Seeretary did not invite all 
the qualified producers to participate in the referendum. It is based 
upon the exclusion from the referendum of all those who produced milk 
solely for manufacture into cheese, butter, evaporated milk and other 
similar products to be sold to consumers in the Chicago marketing area. 

The Secretary limited participation in the vote to those producers 
who were delivering milk to handlers engaged in the marketing of fluid 
milk in the regulated area. Since only such producers were affected by 
the Order, they were the only ones entitled to participate in the referen- 
dum. The Secretary therefore properly excluded from the vote those 
producers engaged only in producing milk for processing into butter, 
cheese, etc. 

The defendant also contends that the Secretary omitted from the 
marketing area certain cities and towns in the geographic area and 
that such was unlawful, discriminatory, unreasonable, and contrary to 
the Act, ' 

The Secretary fixed the limits to include those towns having health 
standards comparable to the city of Chicago. In the regulation of a 
commodity such as milk where its quality and conditions of production 


‘Set forth in the Order and in the Federal Register. 
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when sold for fluid consumption are important factors, competitive and 
otherwise, it seems clear that the marketing areas should be limited to 
communities having comparable health standards. The Secretary’s 
determination in so doing was reasonable, and from an administrative 
view practical, and, in the absence of a showing of a clear abuse of dis- 
eretion, it is not reviewable. 

There likewise is no discrimination in that a handler may have to pay 
more for the milk he sells in the marketing area than for that which he 
sells outside of it, since his competitors in the regulated area have to 
pay the same price, and in the area without the Order the handler is in 
no different position than his competitor in that area. In fact, in 
Rock Royal case, supra, (p. 566), the Supreme Court, in passing upon 
a like complaint, said: 

“The basis of the complaint is that large dealers and coOperative handlers 
with extensive gathering and distributing facilities are permitted to purchase 
milk throughout the milk shed at any price they please, if the milk does not 
pass through a plant in the marketing area, and sell it at any price they please, 
provided the sale is outside the limited New York marketing area. By reason 
of the fact that milk sells for more in New Jersey than in New York, a greater 
profit is made by the handler. If he so desires, the handler can use this profit 
to replace losses on New York area sales and still be in a position to pay the 


uniform price to producers on pool milk. This is said to create a discrimina- 
tion against the defendants. 


“Tt is possible for the handlers with unpriced milk to use their profits from 
the profitable extra area trade in the way suggested. It was equally possible 
for them to do so before the Order. It is a competitive situation which the 
Order did not create and with which it does not deal. We are of the view 
that there is no discrimination by reason of this situation.” 

The defendant next stressed the point that the Secretary improperly 
determined an applicable base period different than the one prescribed 
in § 2. The statute established the prewar period of August 1909 to 
July 1914 as the base period for determining the purchasing power of 
milk to be used in fixing the parity prices in the orders regulating the 
handling of the commodity. However, § 8e permits the Secretary to 
use another period if he finds and proclaims that the purchasing power 
cannot be satisfactorily determined from available statistics in his 
Department. Pursuant to that section, the Secretary adopted August 
1919 to July 1929 as the base period and proclaimed and made his 
finding in the Federal Register. 

We appreciate no force in the defendant’s contention that the finding 
must be made in the Order. The requirements of § 8c(4) do not apply 
to § 8e. The Supreme Court rejected a similar argument in the Rock 
Royal case, supra. Although an amended order was there involved, that 
is not a distinction of substance since § 8c(17) provides specifically 
that all of the provisions of §§ 8c, 8d, and 8e applicable to orders, shall 
be applicable to amendments. 
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The defendant also argues that there was no support to the finding 
that satisfactory statistics for the prewar period were not available in 
the Department. The Secretary made his finding and proclamations. 
We believe that his determination is one of discretion and not a judg- 
ment which we have a power to question. 

The next point raised is that the Act is void because it is in conflict 
with the Federal and the Illinois Antitrust laws. It is unnecessary to 
discuss such contention at length. It will be enough to say that if a 
conflict exists, the later federal law would prevail over the earlier, and 
over any conflicting state legislation. 

The defendant challenges the validity of §§ 8c(18) and 10c on the 
ground that these sections delegate to the Secretary legislative powers. 
We believe that a somwhat similar contention was made in the Rock 
Royal case, supra, and decided adversely. However that may be, the 
record in the instant case does not disclose any particular action taken 
under either of these sections, nor that any orders or regulations issued 
under them have been in any way prejudicial to the defendant. Under 
such circumstances the defendant is not entitled to challenge the validity 
of the Act. Heald v. District of Columbia, 259 U. S. 114, 123 and 
Premier-Pabst Co. v. Grosscup, 298 U. 8. 226. 

Finally, it is suggested that the case is moot because, after the filing 
of the complaint, original Order No. 41 was repealed by Amended Order 
No. 41. ‘The case is not moot. The original Order was in effect re- 
tained, since the amendment merely brought it up to date and pre- 
served a harmonious text. Posadas v. National City Bank, 296 U. 8. 
497, 506. 

The judgment of the District Court in No. 7620 will be affirmed, and 
in No. 7619 it will be reversed and the cause remanded for further pro- 
ceedings in conformity to the opinion of the Supreme Court. 
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Decided December 29, 1942. Appealed to the District Court of the United 
States for the Northern District of Illinois, Eastern Division, Civil Action 
No. 48C61, January 25, 1943. 

H. Rothstein & Sons, Inc. v. Horvitz Brothers ef al., 2 AD 67; 2 AD 122; 2 AD 
600. Decided March 25, 1943, April 24, 1943, and November 17, 1943, 
respectively. Appealed to the District Court of the United States for the 
Eastern District of Pennsylvania, Civil Action No. 3133, April 24, 1943. 

H. Y. Minami & Sons v. Gerstein & Company, 1 AD 799. Decided December 29, 
1942. Appealed to the District Court of the United States for the Northern 
District of Illinois, Eastern Division, Civil Action No. 48C55, January 25, 1943. 

Herbert W. Clark, Inc. v. The A. C. Blair Company, 2 AD 360. Decided August 
21, 1943. Appealed to the District Court of the United States for the Northern 
District of Ohio, Eastern Division, Civil Action No. 21999, September 20, 1943. 

Horvitz Brothers v. H. Rothstein & Sons, Inc., 2 AD 67; 2 AD 122; 2 AD 600. 
Deeided March 25, 1943, April 24, 1943, and November 17, 1943, respectively. 
Appealed to the District Court of the United States for the Eastern District 
of. ennsylvania, Civil Action No. 3133, April 24, 1943. 
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APPEALS FROM SECRETARY’S DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 

Jones & Kavanagh Co., Ltd. »v. Gerstein & Company, 1 AD 790. Decided 
December 29, 1942. Appealed to the District Court of the United States for 
the Northern District of Illinois, Eastern Division, Civil Action No. 43C60, 
January 25, 1943. > 

Justman & Co., Inc. v. Gerstein & Company, 1 AD 792. Decided December 29, 
1942. Appealed to the District Court of the United States for the Northern 
District of Illinois, Eastern Division, Civil Action No. 43C63, January 25, 1943. 

Kantro v. Gerstein & Company, 1 AD 794. Decided December 29, 1942. A ed 
to the District Court of the United States for the Northern District of Illinois, 
Eastern Division, Civil Action No. 43C62, January 25, 1943. 

Lompoc Vegetable Growers Association v. Gerstein & Company, 1 AD 796. 
Decided December 29, 1942. Appealed to the District Court of the United 
States for the Northern District of Illinois, Eastern Division, Civil Action 
No. 43C56, January 25, 1943. 

Meyer Schuman Company v. Taylor Produce, 2 AD 580. Decided November 11, 
1943. Appealed to the District Court of the United States for the Northern 
District of Ohio, Civil Action No. 22105, December 8, 1943. 

Parks v. Gerstein & Company, 1 AD 804. Decided December 29, 1942. Appealed 
to the District Court of the United States for the Northern District of Illinois, 
Eastern Division, Civil Action No. 43C54, January 25, 1943. 

Parks v. Gerstein & Company, 1 AD 806. Decided December 29, 1942. Appealed 
to the District Court of the United States for the Northern District of [linois, 
Eastern Division, Civil Action No. 43C64, January 25, 1943. 

Postel v. Crivella, 2 AD 162. Decided June 17, 1943. Appealed to the District 
Court of the United States for the Western District oF Fosiasieaaia Civil 
Action No. 2655, July 8, 1948. 

Santa Maria Produce Company (Tomooka et al.) v. Gerstein & Company, 1 AD 
808. Decided December 29, 1942. Appealed to the District Court of the 
United States for the Northern District of Illinois, Eastern Division, Civil 
Action No. 43C57, January 25, 1943. 

Sawyer v. Paskoff Brothers & Company, 2 AD 355. Decided August 20, 1943. 
Appealed to the District Court of the United States for the Western District 
of Pennsylvania, Civil Action No. 2715, September 9, 1943. 

Scheideler Brothers, Inc. v. Lubet, 1 AD 762. Decided December 2, 1942. 
Appealed to the District Court of the United States for the Western District 
of Pennsylvania, Civil Action No. 2383, January 2, 1943: 

Senter Bros., Inc. v. Goldberg, 2 AD 589. Decided November 16, 1943. A poe 
to the District Court of the United States for the Southern District of Plorida, 
Civil Action No. 916-M, December 16, 1943. 

The Wm. H. Gumpertz Company (Gumpertz et al.) v. Gerstein & Company, 
1 AD 785. Decided December 29, 1942. Appealed to the District Court of 
the United States for the Northern District of Illinois, Eastern Division, Civil 
Action No. 48C58, January 25, 1943. 

Tom Sawyer & Son v. Paskoff Brothers & Company, 2 AD 345. Decided August 
10, 1943. Appealed to the District Court of the United States for the Western 
District of Pennsylvania, Civil Action No. 2697, August 23, 1943. 

Walton v. C. Comella, Inc. et al., 2 AD 605. Decided November 30, 1943. 
Appealed to the District Court of the United States for the Northern District 
of Ohio, Eastern Division, Civil Action No. 22117, December 27, 1943. 











DISPOSITION OF APPEALS (ACTIONS FOR REVIEW) FROM SECRETARY’S 
DECISIONS BY COURTS 


Agricultural Marketing Agreement Act of 1937 

In re MutualjOrange Distributors, e al., 1 AD 207, remanded to Secretary in 

Mutual Orange Distributors ef al. v. Wickard by Hollzer, District 4a 

in United States District Court (Southern California), (Civil Action No. 
2151-H), August 4, 1943.* 

In re Queensboro Farm Products, Inc., 1 AD 146, affirmed in Queesnboro Farms 
Products, Inc. v. Wickard by Hand, Clark and Frank, Circuit Judges, in 
United States Circuit Court of Appeals, Second Circuit (Civil Action No. 319), 

July 19, 1943. (Revised August 13, 1943).** 

In re Martin S. Cosgrove et al., 1 AD 503, affirmed in Martin C. Cosgrove et al. v. 
Wickard by Healey, District Judge, in United States District Court, District 
of Massachusetts (Civil Action Nos. 2094 and 2095), March 16, 1943. 


Packers and Stockyards Act, 1921 

Carpenter-Walsh Commission Company v. The Sioux My F Stockyards porapeny, 
1 AD 738, affirmed in The Sioux City Stock Yards Company v. The United 
States of America, Claude R. Wickard, Secretary of Agriculture, et al. by 
Johnsen, Circuit Judge, Donohoe and Delehant, District Judges, in United 
States District Court, Northern District of Iowa (Civil Action No. 121), 
April 22, 1943.*** 

In re Sioux City Stock Yards Company 1 AD 677, affirmed in Sioux City Stock 
Yards Company v. United States by Johnsen, Circuit Judge, in United States 
District Court, Northern District of Iowa, Western Division (Civil Action 


No. 121), April 23, 1943. 


Perishable Agricultural Commodities Act, 1930 

Adams Packing Company, Inc. v. 8S. Metzger Company, 2 AD 366. Appealed to 
United States District Court (Northern Ohio) September 29, 1943. Settled 
out of court and dismissed December 24, 1943. 

Bell ef al. v. Main, 1 AD 464, affirmed in Bell et al. v: Main by Kalodner, District 
Judge, in United States District Court, Eastern District of Pennsylvania 
(Civil Action No. 630), April 9, 1943. 

Guadalupe Produce eneny: (Ikeda et al.) v. Gerstein & Company, 1 AD 787. 
Ap to United States District Court (Northern Illinois) January 25, 1943. 
Appellee defaulted; Secretary’s decision set aside. 

H. Y Minami & Sons v. Gerstein & Company, 1 AD 799. Appealed to United 
States District Court (Northern Illinois) January 25, 1943. Appellee defaulted; 

’s decision set aside. 

Kantro v. Gerstein & Company, 1 AD 794. Appealed to United States District 
Court (Northern Illinois) January 25, 1943. Appellee defaulted; Secretary's 
decision set aside. 

Lompoc Vegetable Growers Association v. Gerstein & Company, 1 AD 796. 
Appealed to United States District Court (Northern Illinois) January 25, 1943. 
Appellee defaulted; Secretary’s decision set aside. 

Postel v. Crivella, 2 AD 162. Appealed to United States District Court (Western 
Pennsylvania). Appeal dismissed by stipulation October 11, 1943. 

Santa Maria Produce Company (Tomooka et al.) v. Gerstein & Company, 1 AD 
808. Appealed to United States District Court (Northern Illinois) January 26, 
1943. Appellee defaulted; Secretary’s decision set aside. 





” Ofbes a Ed. 


* List of Decisions Appealed (1 AD 820) includes 1 AD 207. 
List of Dispositions of Appeals (1 AD 821) includes 1 AD 146.—Ed. 
*** List of Decisions Appealed (1 AD 820) includes 1 AD 738,--Ed. 
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AGRICULTURE DECISIONS CITED BY COURTS AND OTHER 
AUTHORITIES 


Agricultural Marketing Agreement Act of 1937 
In re M. H. Renken Dairy Company, 1 AD 6 (1942) cited by Frank, Circuit 
Judge, in Queensboro Farms Products, Inc. v. Wickard (Civil Action Ne. 319), 
United States Circuit Court of Appeals, Second Circuit, July 19, 1943. 
In re Vogt’s Dairies, Inc., 2 AD. 328 (1943), cited by Pike and Fischer, Decision 
Notes, 655 


Packers and Stockyards Act, 1921 


In re Connor, Frank H. et al., 2 AD 199 (1943), cited by Pike and Fischer, 
Decision Notes, 642. 

In re Gentry-Thompson Stock Yards Company, Inv., 2 AD 173 (1943), cited by 
Pike and Fischer, Decisions, 46b. 33-1. 

In re Tarr, Downs Commission Company (Frank O. Downs and Alfred M. Tarr), 
2 AD 341 (1943), cited by Pike and Fischer, Decisions, 46¢ 31-1. 
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COMMODITIES INVOLVED IN PROCEEDINGS UNDER PERISHABLE 


Tangerines 
Tomatoes 


810 


AGRICULTURAL COMMODITIES ACT, 1930 
Page 
22, 51, 52, 53, 54, 55, 56, 57, 58, 322, 323, 762, 763 
764, 765, 766, 767 


70, 71, 113, 137, 138, 751, 752, 753 
36, 37, 38, 39, 
165, 166, 350, 351, 352, 495, 496, 497, 580, 581, 582, 583, 584, 775, 776, 777 


16, 17, 67, 68, 69, 70, 

162, 163, 164, 492, 493, 494, 495, 600, 601, 602, 603, 604 

33, 34, 35, 369, 370, 371, 372, 373, 374 

114, 115, 120, 121, 360, 361, 362, 363, 605, 606, 607, 608, 609 

113 

353, 364, 772, 773, 774 

13, 14, 15, 22, 23, 24, 27, 28, 29, 30, 31, 32, 72, 73, 74, 119, 

120, 135, 324, 325, 345, 346, 347, 348, 349, 355, 356, 357, 358, 359, 360, 
574, 575, 576, 577, 579, 580, 595, 596, 597, 598, 599, 600, 759, 760, 769, 


770, 771. 
113, 366, 367, 368 


64, 65, 162, 163, 164, 354, 570, 571, 572, 573, 574, 589, 590, 591, 592, 
593, 594, 767, 768, 769 





DECISIONS AND DOCKET NUMBERS ARRANGED IN CONSECUTIVE ORDER 


A: D. 


299** 
300** 
301** 


*Unreported. 
**Consent Dismissal. 


DOCKET PAGE 


34-1 

3-3 
54-7 
54-5 
48-1 


54-6 


4090 


4222 
4083 
3935 
4178 
4163 
4150 
4085 
3774 
42-2 
27-36 
435 
1433 
1514 
1511 
1515 
3992 
3625 
3935 


1 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
5 
6 
7 
9 








A.D. DOCKET PAGE 
1531 
1520 
1512 





DECISIONS AND DOCKET NUMBERS 


A. D. DOCKET PAGE A. D. DOCKET PAGE 
. 409* 4208 139; AM: 41-17 
410* 3842 139 7 66-1 
411* 4263 139 Perla endee 1477 
412 41-2-3-4-5 141 1518 
413 298 149 383 
414 1492 150 533-4-5 
415 1478 151 : 1553 
416 148 «287 | PACA’-3+.... 5.2 4278 
417 1539 159 8: 4177 
418 311 160) AMA... 66-3 
419 402 160) P&S.. 1546 
143 —s:161 1545 
1549 162 1468 
4144 162 1473 
4226 165 aol 4253 
4123 167 4244 
4241 167 490 4297 
27-28 169 491 4161 
1523 173 492* 4261 
1527 74); AMA............ 493 61-7,8,9 
1549 494 41-15 
1464 A Cee 1473 
1526 496 1468 
308 ¢ 497 1508 
1519 ACA.. 498 4232 
1470 5 499 4238 
1472 O¢ 500 3357 
147] 501 4269 
1468 502 4023 
1473 503 4183 
1474 504 4181 
143 ) 505 4234 
1533 32 506 4174, 5 
1529 2 507 4238 
4247 3 508 4169 
4258 509* 4172 
66-1 ; 510* 4261 
66-2 328 §11* 4187 
27-35 328|;AMA... ; “Tiig 41-13 
27-52 x 513 4-108 
27-54 331) 514 4-106 
445 33 515 27-28 
1433 334! 516 41-20 
1473 334 517 41-19 
1480 335 oe ‘ . 618 1580 
1491 33 519 1567 
1554 336 520 1246 
1468 335 521 1246 
1473 522 383 
1521 523 308 
1500 341) 524 402 
36904 345) PACA........... 525 4268 
4161 350) 526 4274 
4260 353) 526 4275 
3695 355) 526 4276 
4239 3 527 4107 
4184 if 528 4315 
4224 529 4305 
4250 369 530 4312 
4212 372 531 4281 
4294 375 532 4237 
4217 376 | 533 4273 
4226 3876 534 4280 
AMA ‘ 66-3 377 535 4308 
66-2 378% 536* 3416 


“Unreported. **Consent, Dismissal. 





DOCKET AND DECISION NUMBERS 813 


DOCKET NUMBERS AND DECISIONS ARRANGED IN CONSECUTIVE ORDER 


DOCKET A.D. PAGE DOCKET A.D. PAGE 
2-1** 322 + ; cs ae 419 
3-3** 299 4 24 

4-105** 374 108 346 

4-106 514 658 398 

4-108 513 657 5 450 

22-1** 318 4 357 
22-2°* 319 4 479 
22-4** 306 t j 520 

27-20 371 80 246 521 

426 169 347 
515 451 
320 4 26 
372 85 j 430 
394 125 j 400 
447 328 } 437 

45 : . 

4 


+ 
4 
4 
4 
4 
4 
4 
4 
Q 
4 
4 
4 
4 
4 
89 | 


oe 
~ 
=i 


won 
ooo 
Bom 


Www 
“1-1 
“Im 


*Unreported. 
**Consent Dismissal. 





DOCKET AND DECISION NUMBERS 


DOCKET A.D. PAGE ACT DOCKET A. D> PAGE 


1542 wT §=TIBIFAGA. .... - ccan- 4187* 511 
1543 416 4189 328 
1544 399 4195 362 
1545 485 4208* 409 
1546 484 4212 468 
1549** 421 4214* 390 
1549 429 4217* 405 
1553** 480 4217* 406 
1554 455 4217* 470 
1567 519 4218 385 
1580 518 4220 335 
3357 500 4222 336 
3416* 536 4224 466 
3570 384 4226 423 
3616 384 4226* 471 
3625 352 4227* 363 
3694 460 4230* 408 
3695 463 4232 498 
3774* 343 4234 505 
3842* 410 4235 329 
3935 338 4237 532 
3935* 353 4238 499 
3935 388 4238 507 
3935 403 4239 464 
3992 351 4240 331 
4023 502 4241* 425 
4037* 392 4242* 407 
4083 337 4243 359 
4085* 342 4244 489 
4090 334 4245 358 
4107 527 4246 382 
4111* 368 4247 443 
4119* 367 4248 383 
4123* 424 4249 361 
4126* 364 4250 467 
4130 333 4253 488 
4132* 366 4255* 369 
4140 332 4256 387 
4144 422 4257 402 
4150* 341 4258 444 
4159 330 4260 462 
4161 4261* 492 
4161 4261* 510 
4162 4262 

4163* 4263* 

4165* 4268 

4169 4269 

4172* 4273 

4172* 4274 

4174 4275 

4174 4276 

4174 600 4278* 

4175 4280 

4175 4281 

4175 4294 

4177* 4297 

4178* 4305 

4181 4308 

4182* 4312 

4183 4315 

4184 





*Unreported. 
**Consent Dismissal. 





CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED (1943) 


Agricultural Marketing Agreement Act of 1937 ig 
Abbots Dairies, Inc., et al. (AMA Doc. No. 61-7)* 
Abkemeier Dairy et al. (AMA Doc. No. 3-3) Consent dismissal. 
Anderson (AMA Doc. No. 54-7) Consent dismissal 
Bay View Dairy Co. (AMA) Doc. No. 54-5) Consent dismissal . 
Beck (AMA Doc. No. 48-1) Consent dismissal 
Brucer Dairy ef al. (AMA Doc. No. 41-20) 
Bucks County Farms Dairy et al. (AMA Doc. No. 61-9)*.. 
C. i W 13) & Son Dairy Products Company, Inc. (AMA Doe. 
o. 41-1 


Chaskin Citrus Company (AMA Doc. No. 66-2) 
Chenango Farm Products Company, Inc. (AMA Doc. 


27-28) 

Crowley’s Milk Company, Inc. (AMA Doc. No. 27-36) Consent 
dismissal 

Dakota ee Milk Company (AMA Doc. No. 41-1) 
Consent dism 

Duluth Milk — any (AMA Doc. No. 54-6) Consent dismissal. a 

Elde (AMA Doc. No. 54-1) Consent dismissal 

Fallbrook Citrus Association et al. (AMA Doc. No. 2-1) Consent 


dismissal 
Feldhaus, Jr. (AMA Doc. No. 22-4) Consent dismissal 
George J. Knapp, Inc. (AMA Doc. No. 4-106) 


Goodman, A. M. (AMA Doc. No. 66-3) 


Hallberg et al. (AMA Doc. No. 54-9) Consent dismissal 

Hamilton Dairies, Inc., et al. (AMA Doc. No. 61-8)* 

Hanson et al. (AMA Doe. No. 54-2) Consent dismissal 

Hayward Farms (AMA Doc. No. 34-1) 

Independent Cooperative Milk Association et al. (AMA Doc. 
No. 22-1) Consent dismissal 

pies Dairy Company et al. (AMA Doc. Nos. 41-2-3- 


4-5) 
Jersey Gold Creameries, Inc. (AMA Doc. No. 52-1) Consent 


Knapp, Emma M. (AMA Doc. No. 4-108) 

Mahaney (AMA Doc. No. 48-2) Consent dismissal 

Meadowmoor Dairies, Inc. (AMA Doc. No. 41-12) 

Middletown Milk & Cream Co., Inc. (AMA Doc. No. 27-52) 
Consent dismi 

Ogden Dairy Company (AMA Doc. No. 41-15) 

Pawlet Creamery » Conpesetion (AMA Doc. No. 27-39) Consent 
dismissal 

Quality and Service Milk Company (AMA Doc. No. 54-3) 
Consent dismi 

St. Charles Dairy, Inc. (AMA Doc. No. 42-2) 

Seeley Dairy (A {A Doc. No. 41-19) 

Shanahan, Patrick J. (AMA Doc. No. 4-105) Consent dismissal . 

Sheffield Farms Company, Inc. (AMA Doc. No. 27-62) Consent 
dismissal 

Singleton et al. (AMA Doc. No. 54-8) Consent dismissal 

Slate Hill Milk & Cream Co., Inc. (AMA Doc. Nic. 27-64) 
Consent dismissal 

Southwest Dairy Products Company (AMA Doc. No. 52-2) 
Consent dismi 

Springdale Dairy, Inc. (AMA Doc. No. 54-4) Consent dismissal. 


*AMA Doc. Nos. 61-7, 61-8, and 61-9, consolidated.—Ed. 





816 CUMULATIVE LIST OF DECISIONS REPORTED (1943) 


Agricultural Marketing Agreement Act of 1937—Continued 

Supplee-Wills-Jones Milk Company (AMA Doc. No. 61-3) 
Consent dismissal 

The Blue Ribbon Dairies, Inc., et al. (AMA Doc. No. 22-2) 
Consent dismissal 

The wee Dairy & Farm Products Company, Inc. (AMA 
Doe. No. 27-20 

Union Dairies, ‘Ine. (AMA Doc. No. 41- 17) 


Vogt’s Dairies, Inc. (AMA Doc. No. 27-35) 


Wawa Dairy Farms (AMA Doc. No. 61-1) 
Wolle et al. (AMA Doc. No. 48-4) Consent dismissal 


Wright, William S. (AMA Doc. No. 66-1) 


Zausner (AMA Doc. No. 27-33) Consent dismissal 
Zook (AMA Doc. No. 48-3) Consent dismissal 


Packers and Stockyards Act, 1921 


A. Levit Company v. M. & M. Poultry Company (P&S Doc. 
No. 1504) 

Abernathy Livestock Commission Company et al. (P&S Doc. 
No. 445). 

Acker, C. H. (P&S Doc. No. 402) 

Addison Dunn ». St. Louis National Stockyards Company (P&S 
Doc. No. 1519) 

Al Weaver & Company v. St. Louis National Stockyards 
Company (P&S Doc. No. 1531) 

American Commission Company et al. (P&S Doc. No. 435)... 

American Livestock Commission (P&S Doc. No. 148) 

Avon Western Corp. v. C. & J. Piskosh, Inc. (P&S Doc. No. 1495) 

Bement & Beadle, Inc., et al. (P&S Doc. No. 1554) 

Bennett Commission Company, Inc. (P&S Doc. No. 1470).... 

Bischoff v. Producers Live Stock Marketing Association (P&S 
Doe. No. 1549) Consent dismissal 

Bischoff v. Producers Live Stock Marketing Association (P&S 
Doc. No. 1549) 

= wn-Goff Live Stock Commission Company et al. (P&S Doc. 

No. 308) 

Burnett v. Rice (P&S Doc. No. 1451) 

Charles E. Harding Company (P&S Doc. No. 1545) 

Cleveland Union Stockyards Company (P&S Doc. No. 442).. 


Condon v. Dolan, Ludeman & €o. (P&S Doc. No. 1514).......{ 348 
\ 


Connor et al. (P&S Doc. No. 1472) 
Corn Belt Commission Company v. The Sioux City Stock Yards 
Company (P&S Doc. No. 1477) 
Denver Union Stock Yard Company (P&S Doc. No. 
Consent dismissal 
Dewey Anderson Commission Co. et al. (P&S Doc. No. 148).. 
Edwards v. Beland et al. (P&S Doc. No. 1467) 
F. & R. Poultry Corporation (P&S Doc. No. 1520) 
Farmers Livestock Commission Company (P&S Doc. No. 1526). 431 
Farmers Union Live Stock Commission (P&S Doc. No. 1542).. 397 
Franklin Avenue Live Poultry Market (P&S Doc. No. 1508)... 497 
Gabriel Ferranti & Company (P&S Doc. No. 1478) 
Gentry-T a Stock Yards Company, Inc. (P&S Doc. No. 
1523) . 427 
Gore’s Produce v. Karsten & Sons (P&S Doe. No. 1533) Consent 
dismissal . 441 
Granite State Pact king Comp: any v. Union Stock Yard and 
Transit Company (P&S Doc. No. 1541) Consent dismissal. 
Haas Commission Company (P&S Doc. No. 1471).. 
Hegger- orysid v. Farm Savings Serene Inc. (P&S Doc. 
No. 1515) Consent dismissal 












CUMULATIVE LIST OF DECISIONS REPORTED (1943) 






Packers and Stockyards Act, 1921—Continued No. Page 
ere gr compe v. M. & M. peeing Caley Cm 






Doe 324 6 
f 437 228 
| 

James T. Crosby & Sons (P&S Doc. No. 1468) { -- 


Jennings, W. O. (P&S Doc. No. 1544) 
Krakaur Poultry Co. v. C. & J. Piskosh, Inc. i Doe. No. 







DO STAIR De ae oe 380 = 111 
Kuenster, R. J. (P&S Doc. No. 1543) 416 158 
L. B. Andrews Livestock Commission Company et al. (P&S 

Doc. No. 311).. 418 160 





L. Litow & Sons v. M. & M. Poultry Company one Doe. No. 







1503 
Lipman & Silver (P&S Doc. No. 1580). . 
Louis Armbrecht Commission Loueeny (P&S Doe. No. 1546) 484 483 
Market Agencies at St. Louis National Stock yards (P&S Doc.{ 478 388 










WRN). . Oc Cit var saab The Gre cay . OPE eeeaeT | 622 «744 
Market Agencies at the Sioux City Stock Yards, Sioux City, 

Downe: Ce EG NOs MEN Se oie as. as Ve ie Bw sees 523 746 
Market Agencies doing business at the Union Stock Yards, 








Chicago, Illinois (P&S Doc. No. 402)... Yad ; 524 748 





Midwest Farmers, Inc. (P&S Doc. No. 1473). . 












Murphy, P. W. et al. (P&S Doc. No. 1464). 7 
New Jersey Coop Company, Inc., e¢ al. (P&S Doc. Nos. 553, 554, 
end BOOS 42809 eccs5 we <4 , 479 389 
New York Coop Co., Ine. v. Elton Live Poultry Market (P&S 
Doc. No. 1502) Consent dismissal... . . 327 13 
Northern Live Poultry Corporation, Inc. (P&S Doe. No. 1567). 519 663 
ee Commission Company (P&S Doe. No. 1474) 439 299 
den Union Stockyards Company (P&S Doe: No. 1540) 396 126 





ahoma Livestock Growers Association (P&S Doc. No. 1527). 428 174 
Polley v. Thompson (P&S Doe. No. 1553) Consent dismissal... 480 390 









Roy, A. C. (P&S Doc. No. 1511) em Ls 349 50 

s. 8 & B. Live Poultry Corp. ». C. & J. Piskosh, Inc. (P&S 

. No. 1499)..... s 381 112 
Sahn Poultry Corporation v. C. & J. Piskosh, Inc. (P&S Doe. 

Foca Mins Sea 376 108 
St. Joseph Stock Yards Company (P &S Doe. No. 298) 413 149 
St. Louis National Stockyards Company (P&S Doc. No. 1246)/ 520 664 

(Separate Index-Digest)....................... 521 748 





Sam Coit & Son v. James J. Berger, Ine. (P&S Doe. No. 1512) 356 63 
Samuel Werner, Inc. v. C. & J. Piskosh, Inc. (P&S Doc. No. 








BR a Lectin is ichet : : 378 110 
Sarsfield, John P. et al. (P&S Doc. No. 15: 39) >! 417 1859 
Sol Frankel, Inc. v. C. & J. Piskosh, Inc. (P&S Doe. No. 1494) 379 =«1ill 
Somers v. Spatz et al. (P&S Doc. No. 1518) 477 388 






Spencer Livestock Exchange Company v. The Consolidated 
Commission Company (P&S Doc. No. 1529) Consent dismissal 442 322 
Stahler v. Chicago Producers Commission Association (P&S Doe. 











TNO) REN idle ot actos Ae tartr 458 340 
Tarr, Downs Commission Company (P&S Doe. No. 1500) 459 341 
The Belt Railroad and Stock Yards cen (P&S: Doc. No.| 347 48 

PARR. sradedkesinuad . 451 334 
W. M. Campbell Commission Compa any (P&S Doce. No. 1480). 453 335 
Weiller & Weiller Company (P&S Doe. No. 1491) 454 337 
Williams, Julius J. (P&S Doc. No. 1492) 414 150 















Perishable Agricultural Commodities Act, 1930 


Adams Packing ens Ine. v. ween 0 38 Company (PACA 
Doc. No. 4224).. ndbato ‘ 466 366 








818 CUMULATIVE LIST OF DECISIONS REPORTED (1943) 


Perishable Agricultural Commodities Act, 1930—Continued AND 
American Fruit Growers, Inc. v. Collins Brothers (PACA Doc. 

No. 4212) 468 
Anderson v. Watson (PACA Doc. No. 4268) 525 
Andrews Brothers Company v. A. T. Sacre & Sons (PACA Doc. 

No. 4083) 

Atlantic Fruit Company v. Western Fruit Growers, Inc. (PACA 

Doc. No. 4159) 

Bacon Brothers v. Frank Flood (PACA Doc. No. 4257) 
Bateman Company, Inc. v. Stop & Shop Fruit Market (PACA 

Doc. No. 4256) 

Bennett & Forman v. A. Launi Company (PACA Doc. No. 


Best v. Eveloff et al. (PACA Doc. No. 3935) 


( 

Bishop v. Joseph Farerh Corporation (PACA Doc. No. 4258).. 444 
Blackfoot Potato and Fruit-Growers Association, Limited ». 

Stephens & Shawver (PACA Doc. No. 4315) 
Bordenaro Fruit Company (PACA Doc. No. 3357) 
Bronstein v. Vernekoff (PACA Doc. No. 4162) 
Buzzell v. Volpe & Moskowitz et al. (PACA Doc. No. 4222)... 
C. H. Robinson Company v. Higgins (PACA Doc. No. 4297).. 490 
Cadenasso v. California-Mexico Distributing Company (PACA 

526 


California-Mexico Distributing Company (PACA Doc. No. 


4253) 488 
Campanella & Company v. Turner & Thome (PACA Doc. No. 
4294 


ae Tomato Growers v. Rafelson (PACA Doc. 

0. 

= un” Warehouse Company v. Jannero (PACA Doc. 

0. 424 

Christ Hansen & Co. v. Joe Putterman (PACA Doc. No. 4263) 
Unpublished decision 

Cochrane Brokerage ne v. Kansas City Fruit Company 
(PACA Doc. No. 4 

De Marco Coane: ™ v. Heller (PACA Doc. No. 4246). . 

Dublin, Philip (PACA Doc. No. 3416) Unpublished Decision. . 

East Coast Fruit Company v. Richland Produce Company 
(PACA Doc. No. 4243) 

Eisenberg, Ben (PACA Doc. No. 4230) Unpublished Decision. . 

Gammage v. P. L. Holland & Sons (PACA Doc. No. 4240) 

Gehring v. Smith (PACA Doe. No. 4235) 

George C. Palmer Brokerage Company v. Ben B. Krasnow 
Company (PACA Doc. No. 4248) 

Gilliland & Company v. San Antonio Commission Company 
(PACA Doc. No. 4244) 


H. Rothstein & Sons ,Inc. v. Horvitz Brothers et al. (PACA Doc. 389 
No. 4175)*** 506 


Hamilton Brothers, Inc. v. Salunias (PACA Doc. No. 4184)... 

Harris-Gamble Corporation (PACA Doc. No. 3625) 

Hawthorne v. Wetstone et al. (PACA Doc. No. 4234) 

Herbert W. Clark, Inc. v. The A. C. Blair Company (PACA 
Doc. No. 4239) 

Holt v. Peluso et al. (PACA Doc. No. 4090) 


Mayer Brothers v. H. Rothstein & Sons, Inc. (PACA Doc. No. 
4174)* 


Howard Smith & Co., Inc. v. Milton Orenstein (PACA Doc. 
No. 3842) Unpublished Decision 


**PACA Doc. Nos. 4274, 4275, and 4276, consolidated.—Ed. 
***PACA Doc. Nos. 4174 and 4175, consolidated.—Ed. 





CUMULATIVE LIST OF DECISIONS REPORTED (1943) 


Perishable Agricultural Commodities Act, 1930—Continued 4D. 
Idaho Falls (Bonded) Warehouse Company v. Sonduck (PACA 
Doc. No. 4220) 
Irving Williams Company v. Fairchester Packing Company 
(PACA Doc. No. 4227) Unpublished Decision 363 
J. H. Stroer Company, Inc. v. Handler (PACA Doc. No. 4273). 533 
James v. West Tennessee Truck Growers Association (PACA 
Doe. No. 4126) Unpublished Decision 
Jotdan v. Nooker (PACA Doc. No. 4218) f 385 
423 


Kantro v. Savitz (PACA Doc. No. 4226) Unpublished Decision. | 471 
en v. Schoenburg, Price & Company (PACA Doc. No. 
107 


527 
Lally, Berthelson & Welsh, Inc. v. Ben B. Krasnow Company 
(PACA Doc. No. 4249) 361 
Leuenberger v. United Fruit & Produce Company, Inc., et al. 
(PACA Doc. No. 4085) Unpublished Decision 342 
M & B Produce (PACA Doc. No. 4172) Unpublished Decision. 509 
M. J. Duer & Company, Ine. v. Goldstein (PACA Doc. No. 
4182) Unpublished Decision 391 
Magliolo, Sam et al. (PACA Doc. No. 4172) Unpublished 
365 


Marshall et al. v. Paul D. Jones, Inc. (PACA Doc. No. 4195). 362 

Mexican Produce Company v. Chicago Tomato Company 
(PACA Doc. No. 4237) 532 

Meyer Schuman Company v. Taylor Produce (PACA Doc. 
No. 4023) 502 

Nininger e al. v. Florida Fruit & Produce Co., Inc. (PACA 
Doc. No. 4140) 332 

O. Mikulinsky and Company v. J. W. Myers Commission 
Company (PACA Doe. No. 4278) Unpublishec Decision. . 481 

Ottawa ag Company v. Chazy Orchards, Inc. (PACA 
Doc. No. 3992 

Peter Martori’s Sons, Inc. ». Adam Bianchi & Sons (PACA 
Doc. No. 4183) 

Peter Martori’s Sons, Inc. v. The 8. A. Gerrard Co., Inc. (PACA 
Doc. No. 4132) Unpublished Decision 

Pisani v. California-Mexico Distributing Company (PACA 
Doc. No. 4275)** 

Postel v. Crivella (PACA Doc. No. 4144) 

Powers, Frank N. (PACA Doc. No. 4208) Unpublished Decision. 

Pulsipher v. Whitelaw (PACA Doc. No. 4312).. 

Quality Poultry & Egg Company v. American Produce Dis- 
tributors (PACA Doc. No. 4305 

Reed & Perrine v. Produce Distributors (PACA Doce. No. 4262). 

Rhinehart v. Starr Produce Company (PACA Doc. No. 4177) 
Unpublished Decision 


Saisselin v. Joseph Denholtz & Sons, Inc. (PACA Doce. } 
4217) Unpublished Decision 


Sawyer v. Paskoff Brothers & Company (PACA Doc. No. 
3695) 


Sawyer & Company, Inc. v. Ripley Vegetable Company, Inc. 
(PACA Doc. No. 4255) Unpublished Decision... 

Sawyer & Company, Inc., et al. v. Harris-Gamble Corporation 
et al. (PACA Doce. Nos. 3570 and 3616). . 

Schoenburg, Price & Company v. Lewis D. Goldstein Fruit & 
Produce Corporation (PACA Doc. No. 4280) 

Senter Bros., Ine. v. Goldberg (PACA Doc. No. 4181).. 

Siegel v. Martin Ungerleider Company (PACA Doc. No. 4178) 
Unpublished Decision 

Smith v. Monash (PACA Doc. No. 4130). 

Smith and Storz v. California-Mexico Distributing Company 
(PACA Doc. No. 4276)** 

Speck et al. (PACA Doc. No. 4242) Unpublished Decision 


**PACA Doc. Nos. 4274, 4275, and 4276 consolidated.—Ed. 





820 CUMULATIVE LIST OF DECISIONS REPORTED (1943) 


Perishable Agricultural Commodities Act, 1930—Continued 


Spilman v. National Growers Outlet Company (PACA Doc. 
No. 4037) Unpublished Decision 
Starr Produce Company »v. J. #. Sanson & Sons (PACA Doc. 


Starr Produce Company, Inc. v. J. F. Sanson & Sons (PACA 
Doe. No. 4161) 
Starr Produce Company, Inc. v. Jos. Denholtz & Sons, Inc. 
(PACA Doc. No. 4119) Unpublished Decision ‘ 367 
Steel City Fruit Company, Inc. v. Louis Weiman (PACA Doc. 
No. 4260) 462 
Syracuse Fruit Co., Inc. v. Cooney and Korshak (PACA Doc. 
No. 4163) Unpublished Decision 340 
The Login Corporation v. Maniello Bros. & Mayrsohn, Inc. 
(PACA Doce. No. 3774) Unpublished Decision 343 
The S. A. Gerrard Company »v. Ritter & Company and Lino- 
Meyer-Polk Company, Inc. (PACA Doc. No. 4281).. 531 
-The Schuman Company v. Jos. Denholtz & Sons, Inc. (PACA 
Doc. No. 4111) Unpublished Decision 
Thomas Caito Sons, Inc. v. Babson Park Citrus Growers Asso- 
ciation (PACA Doc. No. 4250) 
Tilghman and Gilley v. Membray et al. (PACA Doc. No. 4189). . 
Tom Sawyer and ‘Son v. Paskoff Brothers & Company (PACA 
Doc. No. 3694) 


Tri-State Fruit Company v. Western Fruit Growers, Inc. (PACA 
Doc. No. 4123) Unpublished Decision 
Vincent Guifre & Sons v. H. & J. Goldberg (PACA Doc. No. 
wht Unpublished Decision 
Shafer, Inc. v. H. Glick & Company (PACA Doc. No. 
Wien Unpublished Decision 


W. J. Engel Company v. Bushman (PACA Doc. No. 4238... { 


Walton v. C. Comella, Inc., et al. (PACA Doc. No. 4169) 

Wesco Foods Company v. Thomas Caito Sons (PACA Doc. No. 
4214) Unpublished Decision 

Western Fruit Growers, Inc. v. Fisher Brothers Company (PACA 
Doc. No. a Unpublished Decision 

Wilensky & Company v. Red River Potato Company, Inc. 
(PACA Doe. No. 4261) Unpublished Decision 

William R. Hedberg, Inc. v. Marshall Fruit, Inc. (PACA Doe. 
No. 4308) 

Zimel Fruit Company v. Buttner-McClure Potato Company 
(PACA Doe. No. 4241) Unpublished Decision 








CUMULATIVE LIST OF COURT DECISIONS PUBLISHED (1943) 


Agricultural Marketing Agreement Act of 1937 
Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943)..... . 2094; 
(1 AD 503, affirmed) 
United States v. Rock Royal Co-operative, Inc., et al., 307 U. 8. 
533, 59 S. Ct. 993, 83 L. ed. 1446 (1939) Coe oT Mase ta hese 
United States v. Wrightwood Dairy fesmenm 2 315 U.S. 110, 
G28; OG. S20, SG tee. 420: (LUCA)... ec eee cue sew 
(Separate Index-Digest) 
United States v. Wrightwood Dairy a: 127 F. 2d 907 
CHORE SS, SA SE! .7619- 
(Separate Index-Digest) 


Commodity Exchange Act 


Board of Trade of the City of ee et al. v. Olsen, 262 U.S. 1, 
43 S. Ct. 470, 67 L. ed. 839 (1923).. 


Packers and Stockyards Act, 1921 

Morgan et al. v. United States et al., 298 U.S. 468, 56 S. Ct. 906, 
aoe... ee 

Morgan et al. v. United States et al., 304 U. S. 1, 58 S. Ct. 773, 
SF S.: 0t: 1490 CROs: 5 ik. FEAR Ore ee ee 

Sioux City Stock Yards Company »v. United States, 49 F. Supp. 
ET IN oes ea gers \.6 accra eahmantek Aaadaewedoete 

(1 AD 677, affirmed) 

Stafford et al. v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 
FOG EOGI 532 550025 SEI. EN RT ee Se 

United States et al. v. Morgan ef al., 307 U. S. 188, 59 S. Ct. 795, 
cen 

United States et al. v. Morgan et al., 313 U. 8. 409, 61 8. Ct. 999, 
Grr. Ob Tes Cloee). oo ee OSS. 


Perishable Agricultural Commodities Act, 1930 


Bell et al. v. Main, 49 F. Supp. 689 (1943)................... 
(1 AD 464, affirmed) 
Krueger v. Acme Fruit Company, 75 I’. (2d) 67 (1935)........ 


Court 
Docket 
No 


2095 


744 


7620 


701 


Page 
610 


391 
778 


789 


422 


498 
507 
621 


449 
523 
533 


471 





CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 
VOLUME 2—1943 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Bascock MrtTHop Page 
Standards for sampling and testing of milk by, as meeting requirements of 


Books AND REcoRDS 
Effect of discrepancies in 
BUTTERFAT 
Analysis of tests showing variations in, between stirred and unstirred milk.. 653 
CONSCIENCE OF AGENCY 
Restraints of self-discipline imposed by 
CoRPORATIONS 
Disregard of affiliate corporate entity not permitted in absence of fraud or 
other recognized justification 88 
DETERMINATION 
Amendment of Order 
Where petitioners requested that Secretary void amendment to Order 
No. 61 and that they be exempted from complying with amendment, 
it is determined that certain allegations contained in petition be 
denied as (1) soundness of the Secretary’s findings and of his regula- 
tion based on them and embodied in order, (2) effect of regulations 
of Office of Price Administration fixing prices at which petitioners 
can sell their products, and (3) evidence as to handlers’ margin or 
resale prices are not proper matters to be heard in a proceeding under 
section 8c (15) (A) of act, and it is further determined that hearing be 
granted petitioners as to validity of amendment which raises 
question as to whether certain obligations imposed upon petitioners 
by order are in accordance with law 
Denial of Hearing 
Where petitioners complained of application of Order No. 41, regulating 
handling of milk in Chicago, Illinois, marketing area, by Federal 
Milk Market Administrator to petitioners, and allegations in petition 
are insufficient because (1) too vague to serve as specifications of 
interpretations or applications of order, (2) fail to give full statement 
of facts, (3) petition would have to be supported by general evidence 
which was introduced or could have been introduced at hearings 
preceding issuance and amendment of order, and (4) petition is not 
verified by petitioners, it is determined that no hearing shall be 
held on petition 
Where petitioners complained of application of Order No. 41, regulating 
handling of milk in the Chicago, Illinois, marketing area, by Federal 
Milk Market Administrator to petitioners, and allegations in petition 
are insufficient because (1) being too vague to serve as specifications of 
interpretations or applications of order, (2) fail to give full statement 
of facts, and (3) petition is not verified by petitioners, it is determined 
that no hearing shall be held on petition 
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DIsMIssALs Page 
Failure to Appear 
Where hearing was opened by presiding officer at appointed time and 
place and members of Office of Solicitor of Department appeared for 
Food Distribution Administration, but petitioner failed to appear, it is 
held that petition should be dismissed and relief requested denied. 657 ,658 
Order of, based on— 
RI NNN 8 oa Sb eh nes oes ee icun cen VA 4, 45, 108 
denial of relief requested by petitioner 
80, 85, 107, 148, 173, 327, 328, 331,378, 379, 383, 385, 483, 566, 657, 658, 662, 663 
inaction of petitioner 
readjustment in accounts made by market administrator 
withdrawal of petition because of administrator’s reversal of ruling 
complained of 
Supplemental Petition 
Where in original petition to terminate or suspend marketing order 
regulating handling of oranges grown in the States of California and 
Arizona, validity of marketing order when issued was not questioned, 
but it contended that said order no longer tends to effectuate 
declared policy of act, and it appears that supplemental petition 
merely restates the contentions of original petition, it is held that 
supplemental petition is devoid of any question which may properly 
be considered in a proceeding under section 8c (15) (A) of act, and, 
therefore, it is ordered that the supplemental! petition be dismissed. . 
ERRORS IN PAYMENT 
Offset of overpayment as a matter of settlement between handler and new 
producers 
EstToPpPrEL 
Consideration of question of, with reference to market administrator’s 
withholding of market service payments as not essential for decision. . 
EVIDENCE 
Admissibility of, as to handlers’ margins in hearings under section 8¢e (18) 


Admissibility of entire promulgation hearing record 
Admissibility of, to sustain burden of proof as to use of milk after unfavor- 
able decision 
Burden of Proof as to— 
applicability of study made by administrator’s office to preceding period. 
claim of Class IV milk utilization ml, 383 
Effect of contradiction in record relating to findings of fact... 
Effect of contradictions in evidence and stipulations as reported in transcript. 
Effect of discrepancies in records 79 
Exclusion of, relating to— 
findings of Pennsylvania Milk Control Commission 97 
investments of petitioner and their effects upon financial operations 
of its milk business dita 4 98 
Expert testimony of milk technicians as. . ; 
Facts failing to show— 
individual handler pool is unsupported, arbitrary, unreasonable or a 
burden upon interstate commerce...... 107 
random sampling method as unrepresentativ e of monthly distribution.. 566 
two buildings constitute one plant. . t. 88 
unlawful discrimination 
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Evinence—Continued Page 
Facts showing— 
Interstate Commerce Commission has not recognized any highway 
distance from petitioner’s plant to New York City for rate-making 
purposes 172 
justification for classification of milk 79 
quality of direct-shipped milk as not inferior to milk received first in 
the country 
soundness of random sampling method of butterfat 566 
Household Goods Mileage Bureau Guide No. 3 as 
Inadmissibility of, as to handlers’ margins in proceeding under section 
8e (15) (A) of act 
Lack of, to show— 
- confiscation 
premises constituted second plant... ............ 0... cece cee tenes 
retroactive interpretation of term plant applied to certain premises by 
market administrator 
sale of milk was made in contemplation of particular use 
Petitioner’s records as 
Restriction of, on question of discrimination, arbitrariness, and unreason- 
_ ableness 
Separation and allocation of evidence among several causes of action for 
purpose of exclusion and admission 
Test runs'as to highway mileage as... 2... 23... ee cece 
Finpines or Fact 
Findings and determinations made by Secretary in issuance of 
Effect of inadequacies in record relating to 
Goop Fatra 
Question of payment in accordance with provisions of Order as not affected 
by question of exercise of 
Violation of order as not excused by exercise of 
HANDLERS’ Manrains 
Inadmissibility of evidence as to, in proceeding under section 8c (15) (A) 


JURISDICTION OF Sucuzrany 
Regulations of Office of Price Administration as not within purview of, in 
proceeding under section 8c (15) (A) of act... 
“Mertuop oF TAKING THE SAMPLE” 
Meaning of term.... 
OrverR No. 27 (New York) 
Classification of Cream 

Since control or operation of premises by handler is proper criterion 
in determining whether they constitute a plant, it is held, on evidence 
disclosed, that market administrator’s ruling that Fairmont premises 
were operated as a plant and his consequential classification of cream 
ip accordance with its disposition at that plant, rather than its actual 
utilization, should not be disturbed 

Freight Zone Differential! 

Since Order No. 27 bases freight zones on distances to New York City 
and not to the destination point in city of the milk shipped, and 
petitioner has failed to show that even under any such zoning its 
plant should be assigned to the 211-220 mile zone, it is held that 
market administrator gave a legitimate construction of order by 
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OrpverR No. 27 (New Yors)—Continued Page 
Freight Zone Differential—Continued 
assigning petitioner’s plant to the 201-210 mile zone, because where 
highway mileage distance governs, it is the distance to New York 
City that is specified, and it seems reasonable that central point in 
New York, such as Columbus Circle, be selected to determine 
highway mileage distance for a freight zone differential 
Market Administrator 
Rulings of, not sustained as to— 
determination that handler’s buildings constitute one plant 
disallowance of market service payments 
Market Service Payments 
Where petitioner owned milk plant equipped only for receiving milk 
from producers, and a small building 18 feet distant from the main 
plant where cheese-making operations were conducted entirely, for a 
certain period, by petitioner’s affiliate, and market administrator 
disallowed petitioner’s claim for market service payments on ground 
that two buildings constituted one plant, it is held that in absence of 
showing of fraud or some other recognized justification for disregard- 
ing the corporate entity of the affiliate, it could not be assumed that 
petitioner controlled activities in small building, and market admin- 
istrator is directed to allow petitioner’s claim 
Plant 
Meaning of word 


Orper No. 34 (Lowe.ti-LawRENCE, MASSACHUSETTS) 
Handler 
Market administrator’s determination that party who received milk 
from producer or handler, the whole or part of which went from one 
state to another and was distributed as milk within marketing area, 
was a handler, and that party, all of whose commingled milk was 
distributed outside marketing area, was not a handler, within 
meaning of Order No. 34 for purpose of computing minimum prices, 


Minimum Prices 
Computation of, as applied to handlers 
Orper No. 41 (Cuicaqo) 
Accounting for Class I Milk 
Where market administrator was not satisfied with petitioner’s monthly 
reports as to butterfat content of milk and milk products distributed 
and had butterfat tests made by technicians employed in his office, 
which tests showed lower butterfat content for practically every 
month reported by petitioner, thus requiring under section 941.4 (d) 
of order classification and accounting for more milk as Class I than 
amount reported, and market administrator accordingly billed 
cooperative association, from whom petitioner had purchased milk 
and notified petitioner of additional amounts of maqney due, it is 
held that petitioner—purchasing handler—shall pay to cooperative 
association difference in value of such milk as verified by market 
administrator and as reported by handler pursuant to section 941.3 
(a) (1) of order, subject to modification that may be necessary as 
result of recomputation and tests made on petitioner’s plant for 
month involved. ... 
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Orper No. 41 (Caicaco)—Continued 
Butterfat Tests 

Average of, required to be obtained by random sampling method 
rather than by timely sampling 

Average of, required to be obtained by sampling rather than by 
arithmetic rule 

Consideration of, made in absence of market administrator’s technicians. 

Sampling and testing by Chicago Board of Health contrasted with that 
of market administrator 

Classification of Milk 

Butterfat basis 

On basis of record, it is held that classification of petitioner’s buttermilk 
in Class II by market administrator was not shown to be improper, 
but petitioner’s cream sold to candy manufacturers and bakeries 
should have been classified by him in Class III, instead of Class II, 
and, since hearing record on issue raised by standardization is 
confusing, it is ordered that new hearing on this phase of proceeding 
shall be held in accordance with applicable rules of practice 

Weight basis 

Where, upon checking petitioner’s records to verify its reports, the 
market administrator found that petitioner’s receipts of butterfat 
were not accounted for in its sales, and classified the amourt in excess 
of 2% plant shrink as Class I, and, as result of this reclassification, 
determined that petitioner should have paid an additional sum for 
milk it had handled during period involved, it is held that ruling of 
market administrator was justified, under order, and should not be 


Excess Shrinkage 

Meaning of term 

Report and account for, essential 

Market Administrator 

Duties of, relating to verification of correction of weights, samples and 
tests as provided in order 

Ruling of, sustained as to— 

burden of proof of utilization of milk 
claim of Class II (buttermilk) 
claim of Class IV milk 
Ruling of, not sustained as to— 
claim of Class III (cream) 
Overpayments , 

Where petitioner claims that for a period of 19 months it overpaid its 
producers for butterfat and made overpayments to producer-settle- 
ment fund for “excess shrinkage’, and claim is based on a study 
made by market administrator’s office for 17 days subsequent to 
period involved, result of which study showed percentage of variation 
in total butterfat between tests of stirred and unstirred milk, it is 
held that since composite samples were taken by petitioner, for 
which market administrator is not responsible, and market admin- 
istrator used generally recognized and practical Babcock method 
in testing samples, and petitioner failed to sustain burden of proof as 
to applicability of study to the preceding period, it cannot be said, asa 
matter of law, that percentage variation in total butterfat in 17-day 
study existed during preceding 18-month period, and, therefore, 
relief requested by the petitioner is denied 
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Overrun 
Meaning of term................. EL besos PPa ale Breed. We. 4 
Plant Shrinkage 
Meaiainn eh iets’ (45) 220. bie. 82 See eda Bip taroleh. a0n an 
“Residue” Method 
Mrrresnioes OF Cert: 3. 5 sha sis os Sens ew ee eee 
Vee for application of......6:058 KOO SOOU PI IE 
Standardization 
Pelieiee: 8... se tia 6 eet ee eee 
Timely Sampling 
Me OE I sc a asa osieig cos 0 3h cele bee's vanes os OR Rea 
Utilization of Milk 
Burden of proof of use 
Where petitioner, handler, sold skim milk to another handler, price 
being based on second handler’s representation that it would use 
milk for manufacturing purposes, which would require Class IV 
classification, but on basis of audit, market administrator 
determined that milk here involved was disposed of as Class I, 
rather than Class IV, and accordingly reclassified milk and cor- 
rected report of petitioner, it is held that since petitioner failed to 
sustain its burden of proof as to utilization of milk, market 
administrator’s reclassification of milk and his assessment should 
not be disturbed, and that such liability of petitioner is not 
contingent upon its ability to recoup from second handler... . 
Verify 
Dials ob: wens 50045, 30 YT IT TS. OD, PA PB 
OrpverR No. 42.(NeEw ORLEANS) : 
Market Administrator 
Ruling of, relating to underpayments made to old producers, sustained . 
New Producers 
Where handler failed to report to market administrator milk received 
from new producers during period in controversy as result of which 
new producers were paid blend price and overpayments were thus 
made to them, neither Secretary nor market administrator has power 
to offset amount of overpayments against subsequent sums that 
might become due such new producers. ...............00eeeeeeee 


OrverR No. 61 (PHILADELPHIA) 

Allegations upon which complaints of petitioners and request for relief are 

Findings and determinations made by Secretary in issuance of........... 

Individual Handler Pool distinguished from Market-Wide Pool.......... 
Location Differentials 

Where petitioner’s processing and bottling plant was located within 

marketing area, as defined in order, and petitioner was permitted a 

deduction of 9 cents per hundredweight on both Class I and Class II 

milk from Philadelphia f.o.b. price, and this allowance (1) compared 

favorably with transportation allowance for plants in 31-40 mile 

zone, (2) was in line with allowances of Pennsylvania Milk Control 

Commission, (3) approximated cost of moving milk in bulk from 

petitioner’s processing and bottling plant to City of Philadelphia, 

and (4) was more than additional cost, if any, which would be incurred 

if milk were shipped direct to city, it is held that provisions of order 
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Orver No. 61 (PsiuapeLpxH1a)—Continued Page 
Location Differentials—Continued 
in dispute and allowances based on them were supported by sub- 
stantial evidence and were not arbitrary or unreasonable 
Location differentials specified in section 961.7 (D) and those specified in 
961.4(C)(1) and (2), distinguished 
Petitions 
Relief requested by petitioners granted 
Principles and customs of Philadelphia Market embodied in 
Promulgation of, based on— 
individual handler’s pool 
location differentials 
market-wide pool 
- uniform (blended) prices 
Review of Subject in Controversy 
Analogous Order No. A-73 of Pennsylvania Milk Control Commission 
considered, with reference to location differentials 
Discussion of issues and the evidence 
Hearing upon petition 
Promulgation hearing resulting in issuance of Federal Order No. 61.. 
Sections 961.1(A)(5), 961.4 (C)(1) and (2), 961.7, and 961.8 (D) and (E), 
explained 
OrverR No. 66 (ORANGES) 
Termination or Suspension of 
Where petition alleges issuance of order and that thereafter Price 
Administrator, under Emergency Price Control Act of 1942, placed 
price ceilings on citrus fruits which are now selling at such prices, 
and it is contended that under such conditions order can no longer 
effectuate purposes of Agricultural Marketing Agreement Act of 1937, 
and, therefore, Secretary should now terminate or suspend order, but 
its validity when issued is not questioned, it is held that in absence of 
determination by Secretary to terminate or suspend order, it remains 
_ in full force and effect and petition should be dismissed, as such 
petition is not applicable under sec. 8c(15)(A) of Agricultural 
Marketing Agreement Act of 1937 327, 328, 377, 378, 383 
OrpeR REOPENING HEARING 
Amplification of Record 
Where petitioner-handler under act complains of refusal of marketing 
administrator to make payment of certain sums to which petitioner 
claims it is entitled because of the movement of milk manufactured 
into cheese during certain period, and presiding officer’s report 
recommended that relief be denied petitioner on general ground that 
two buildings involved constituted one plant, and it seems inap- 
propriate to formulate findings of fact and reach a decision upon 
present record, hearing is ordered reopened to develop a fuller and 
more adequate record for the proper determination of the controversy, 
and motion of Queensboro Farm Products, Inc., handler in another 
similar proceeding, for permission to file brief is denied 659 
PRACTICE AND PLEADING 
Separation and allocation of evidence among several causes of action for 
purpose of exclusion and admission 106 
Price Fixina 
Minimum prices under act as not analogous to public utility maximum rate 


fixing 
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Page 
Soundness of regulation and of Siiectenet 8 findings in issuance of order as 
not within scope of proceeding under section 8c (15) (A) of act......... 555 
PRODUCER-SETTLEMENT Founps 
Availability of funds in, for payments of alleged overpayments by handlers 
termeodadias © 250092125) CL 08 J PSUR SAUER 0) POT. 657 
RECOMPUTATION 
Funds Due from Handler 
Modification of amount of, as result of recomputation and tests for 
month designated... 600001) SOF e 1s TH » PEN 2 = §ae 
RECONSIDERATION 
Restraints of Self-Discipline 
Petition by Dairy and Poultry Branch, Food Distribution Administra- 
tion, for reconsideration of final order entered in this proceeding 
dismissed on ground that Branch could have asked for reopening of 
hearing, and that it would seem unfair to petitioner to reopen hearing 
now or to rehear the matier after final decision when Branch had 
many opportunities to “clarify” or to “amplify” record; and, while a 
wide latitude is afforded administrative agencies in proceedings of 
this kind, subject in many respects only to restraints of self-discipline 
imposed by conscience of agency, that conscience now dictates that 
time has been reached here when administrative agency must be 


























content With record 1. RAG WAGE: ... ..-. 0 ce ccc cccscccsmecens 328 
REcorps 
OE Ge CIGUMNOIEI TTS oo craic no op ak cs mr Re eo emcee 79 
RestTRAINts OF SeiF-DIsciPLine 
Conscience of agency as affecting................. ents oa ear asa ae re 331 





SECRETARY OF AGRICULTURE 
Lack of authority of, to reimburse handler for unusual expenses incurred 
in conveying shipments of milk in marketing area during milk strike.... 80 
Power of, to terminate or suspend order..................... 327, 377, 379, 384 
Secrion 8c (15) (A) or Act 
Hearing under, granted as to effect of amendment to Order No. 61 (Phila- 









CApEIR) OR: TIGhIS OF NOUUONORS «6... eee ccwiian 0si¥ ote no cin bes onadawewer 557 
Snorion 8c (18) oF Acr 
Admissibility of evidence as to handlers’ margins in hearings under....... 557 





SINGLE PLant 






Critenta log anplication:of teins.) 605 26 sic. da. Jews Hh Se GAN RSet R ewan 83 
Facts failing to show two buildings constitute one plant................ 88 
STANDARDS FOR SAMPLING AND TESTING 
Babcock method as meeting requirements of law relating to............. 657 
Effect of Market Administrator’s study showing variation in total butterfat 
between tests of stirred and unstirred milk...................0 0c eee 655 







Effect of variation in total butterfat between tests of stirred and unstirred 





Louisiana law relating to deductions from future payments to new producers 







ae not vélovant for datision:::.(. 00505 30 0 OER a 44 
SraruTes 
Construction and Interpretation 
Avoiding insuperable administrative problems..................0005 172 






Choice of different constructions, object of order favored in.......... 
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Stay or ORDER 
Operation of order in this docket is stayed pending disposition of petition of 
Dairy and Poultry Branch, Food Distribution Administration, for 
reconsideration of order 
SrrRiKES 
Lack of authority of Secretary to reimburse handler for unusual expense 
incurred in conveying shipments of milk in marketing area during period of 80 
SUSPENSION OF MARKETING ORDER 
Petition for, under sec. 8c(15)(A) not applicable 327, 378, 379, 385 
TERMINATION OF MARKETING ORDER 
Petition for, under sec. 8c(15)(A) not applicable 
Triat De Novo 
Applicability of, in proceeding under section 8c (15) (A) 
Worps AND PHRASES 





INDEX-DIGEST OF AGRICULTURE DECISIONS 
DECEMBER 1943 
PACKERS AND STOCKYARDS ACT, 1921 


Separate Index-Digest * of 
St. Louis National Stockyards Company 
Rate Case 
APPRAISAL 
Correction of, permissible when easily accomplished 
Discarding of, in its entirety not essential when correction can be easily 
achieved 
Books AND REcoRDS 
Order prescribing proper form of, as will disclose all transactions in 
respondent’s business. ..... 
CrasE AND Desist 


Rates and Charges 
On basis of whole record, including evidence admitted, exceptions, 
briefs, and oral argument disclosed in this proceeding instituted by 
complaint issued by Assistant Secretary of Agriculture alleging that 
respondent’s Supplement No. 28 to its filed tariff which materially 
increased its rates, was unjustified and unreasonable, it is ordered 
that on and after 30 days from date of this decision, respondent 
shall cease and desist from charging for its stockyard services in 
accordance with tariff now on file, and shall not charge more or less 
than rate for that service set forth in Paragraph 283 hereof; that 
within 20 days from date of this decision it shall publish and file a 
tariff for its stockyard showing all rates and charges, including those 
indicated in Paragraph 283, for stockyard services, such tariff to 
become effective 30 days from date of this decision; that, effective 
30 days from this decision, respondent shall keep proper books and 
records as will disclose all transactions in its business, including (1) 
separate record of each class of property, (2) repair account, and (8) 
income and expense accounts as prescribed in this order.......... 
ConstiruTionaL Law 


Due Process 
Prescribed rates considered not confiscatory on basis of all facts dis- 


closed in proceeding held to meet constitutional requirements 
Cost oF PROCEEDING 
Disallowance of, as an expense in defending unreasonable rates 


Current Rates 
Unreasonableness of, because discriminatory in inequitable distribution of 


costs of rendering stockyard services 


EVIDENCE 
Conclusions reached as to reasonableness of expenses based on testimony of 


expert witnesses and exhibits prepared by them 


Facts 
Recital of, by respondent in official report as not excusing or preventing 


proof of such allegations........ 
*Cumulative Index-Digest of Agriculture Decisions (1943) under Packers and Stockyards Act, 


1921, may be found on page 834, infra,—Ed. 
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Gomne ConceRN VALUE Page 
Separation of, from good will value in determining rate base............ 714 
Goop Wi VaALvusE 
Separation of, from going concern value in determining rate base........ 714 





Horse and Moe Division 
Property used and operated at loss in, not considered in rate base to 










determine rates for other species...................0.0 ccc eeeeeceeee 715 
Income Tax 
Stockyard operating expenses held not including....................... 722 
Maximum Hisroricat Cost 
Aalention of theory of 825 22052995. LEER. SIS 8 AT, FOUN 723 
Orriciat Norice 
Matters of fact of which cognizance will not be taken................... 665 






OrFiciaL Reports 
Recital of facts by respondent in, as not excusing or preventing proof of 







UN NANNING 555 ai: oo ceo sesso oie olaot sateen re AEE BLOM, 665 
Rats Base 
Property used partly for rendering stockyard services not considered 
RT. ILE OPED. BEL MIR, Be FRAG IV 716 
Separation of good will and going concern value in determination of...... 716 





Rates AND CHARGES 
Consideration of what constitutes fair return with reference to reasonable- 






Requirements of act as to reasonableness of...................2.000 eee 
REASONABLE OPERATING EXPENSES 
Amount incurred through holding of livestock in respondent’s yards during 









strike of its employees not regarded as................00 ccc eceeeeee 726 

Costs in defending unreasonable return excluded as..................... 729 

: DRONE SE OES) POON AS BE ORR TRIO PT, en 730 
Fire and other insurance premiums as.....................0 0c cece eeeee 726 

Hotel administrative expenses excluded as..................0 cece eee 728 






Hotel operating expenses, except those applicable to cafeteria, excluded as.. 729 
Income taxes not considered as............... 0. cece cece cence ete eenee 
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REASONABLE STOcKYARD SERVICES 
Categories of expenses regarded as not applicable to rendering of........ 724 
REOPENING HEARING 
Petition for, as appropriate method of placing in record facts occurring 
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SrockyaRD OPERATING EXPENSES Page 
Tneomon tex nok eonmemed OR... x si i0 «5d 556s i OR ids Fp a ded a a oe 722 
STocKYARD OPERATIONS 
Type and seme cbss : «5 0s fasalias oniexcaks tage. fates ite: ele gl ae 666 


SrockyaRD PROPERTY 
Analysis of individual tracts and units with reference to their used and 


useful character for rendering stockyard services..................... 672 
Lease or rental as not finally determinative of used and useful character of.. 672 
Tracts and portions thereof not found as used and useful................ 672 
Used and useful.character.of. «<2 62050 ViS ee et BREWER TATHR 672 
Vualue'of asedl. and useful land: i). eee TE PEO 682 
SuMMARY 
Items 46 be covered into ratée.. 6. . 05. ee a 734 
TARIFF 
Unreasonableness of, based on earnings exceeding costs of stockyard 
services and reasonable net income......................00-0020e eee 736 
Worps AND PHASES 
Prudent investment; oss cc wes dc. Fawines 28a Lot ade ale se eS. 736 


Tarill tor seveaine Oi sic fab nig c5 Soni Seis 295 LOS SA 736 
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VOLUME 2—1943 
PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE PENALTY Page 
Consideration of prior cease and desist orders on question of evaluation of . 187, 209 
ANSWER 
Effect of failure to file, within proper time 61 
Failure to file, within proper time as constituting admission of facts alleged 
in complaint. .. 
Failure to file, within proper time as constituting waiver of oral hearing... . 
Filing of, after time allowed as not proper part of record 
APPRAISAL 
Correction of, permissible when easily accomplished 
Discarding of, in its entirety not essential when correction can be easily 
achieved... . : 
Bonps 
Unfair Practice 
Where a dealer whose registration was made inactive continued to do 
business as theretofore, without furnishing a reasonable bond, 
knowing that consignors of livestock relied upon the protection 
afforded by such bond, it is held that such operation at a posted 
stockyard constitutes an unfair, unjustly discriminatory, and decep- 
tive practice and device, in violation of act 
Books anp REcoRDS 
Inadequacies found in records of poultry dealer 
Inadequacies found in respondent’s account, records, and memoranda.... 
193, 210, 216, 259, 272, 313 
Order prescribing proper form of, as will disclose all transactions in respond- 
ent’s business. . . ert ARAM et anata AA aaa 
Order to keep proper accounts, records, and memoranda 
Question of keeping records of oral orders by all market agencies as for 
consideration by administrative agency 226, 318 
Branp INSPECTION 
Denial] of Application 
Upon consideration of the records, the pleadings and the recommenda- 
tion of the Food Distribution Administration, the application for 
an authorization for rendition of livestock inspection services in 
connection with the livestock shipped from or originating in State.of 
Oklahoma denied on ground that no substantial showing was made 
by applicant as to necessity of such authorization 
Crease anv Desist 
Discontinuance of stockyard operations as obviating issuance of. 
Rates and Charges 
On the basis of the whole record, including the evidence admitted, 
exceptions, briefs, and oral argument disclosed in this proceeding 
instituted by complaint issued by Assistant Secretary of Agriculture 
alleging that respondent’s Supplement No. 28 to its filed tariff which 
materially increased its rates, was unjustified and unreasonable, it is 
ordered that on and after 30 days from the date of this decision, 
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Crase aND Desist—Continued 
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respondent shall cease and desist from charging for its stockyard 
services in accordance with the tariff now on file, and shall not 
charge more or less than the rate for that service set forth in 
Paragraph 283 hereof; that within 20 days from the date of this 
decision it shall publish and file a tariff for its stockyard showing all 
rates and charges, including those indicated in Paragraph 283, for 
stockyard services, such tariff to become effective 30 days from the 
date of this decision; that, effective 30 days from this decision, 
respondent shall keep proper books and records as will disclose all 
transactions in its business, including (1) separate record of each 
class of property, (2) repair account, and (3) income and expense 
accounts as prescribed in this order 

Respondent, owner and operator of stockyard, having admitted that it 
received shipments of cattle and other livestock consigned to-packer, 
delivered them to consignee without assessing the charges for 
its services specified in its filed tariff, and failed to file copies of all 
contracts affecting its charges, it is ordered that respondent cease 
and desist from failing to assess and collect proper charges for its 
services, and from failing to file with Secretary copies of any contracts 
entered into by it affecting in any way its rates and charges 

Unfair Practice 

On basis of evidence disclosed in this disciplinary proceeding instituted 
by complaint of the Administrator, Agricultural Market Administra- 
tion, now the Food Distribution Administration, charging the 
respondent, market agency, with using certain unfair, unjustly dis- 
criminatory and deceptive practices and devices, it is ordered that 
respondent, its officers, agents, and employees shall cease and desist 
from (1) failing to deliver true written accounts of sales to consignors 
of livestock, (2) selling livestock consigned to it for sale on commission 
basis to its employees, (3) weighing livestock from its consignments 
to its own account without disclosing that title to the livestock had 
been taken by the respondent, (4) weighing livestock from its con- 
signments to accounts in which it has a pecuniary interest, (5) 
entering fictitious names on accounts of sales and purchases, (6) 
making false entries in its books and records, (7) charging a different 
compensation for its services than rates specified in its schedule, and 
(8) engaging in the business of buying and selling livestock for its 
own account at posted stockyard without registering as dealer; and 
it is further ordered that the respondent shall keep such accounts, 
records, and memoranda as will fully and correctly disclose all 
transactions in its business, including records and items directed in 


by complaint of the Administrator, Agricultural Marketing Adminis- 
tration, now the Food Distribution Administration, charging the 
respondent, marketing agency, with using certain unfair, unjustly 
discriminatory practices and devices, it is ordered that respondent, 
its officers and agents, and employees shall cease and desist from (1) 
failing to furnish to consignor true written account of sale of all 
livestock sold by respondents on commission, (2) selling livestock 
consigned for sale on commission to their employees, (3) knowingly 
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selling livestock to any dealer without registering as such, (4) 
failing to account to consignors according to prices at which hogs 
are sold and weighed to the purchasers, (5) altering their copies of 
official scale tickets issued by the State, (6) knowingly having false 
prices entered on official scale tickets issued by the State, (7) giving 
gratuities to truckers or shippers of livestock, (8) charging different 
compensation for their services than rates specified in their tariffs, 
and (9) selling calves on commission without bids; and it is further 
ordered that respondents shall keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions in its 
business, including records and items as directed in this order 

On the basis of the evidence disclosed in this disciplinary proceeding 
instituted by the complaint of the Administrator of the Agricultural 
Marketing Administration, now the Food Distribution Administra- 
tion, charging the respondent, a market agency, with using certain 
unfair, unjustly discriminatory and deceptive practices and devices, 
it is ordered that the respondent, its officers, agents, and employees 

' shall cease and desist from (1) failing to furnish to the owner a true 
written account of the sale of livestock consigned to respondent 
for sale on commission, (2) selling livestock consigned to it for sale 
on commission to itself, (3) knowingly selling livestock to any 
dealer without registering as such, (4) accepting gratuities from 
speculators and dealers who “plant” livestock with it, (5) giving 
gratuities to truckers of livestock, (6) rebating any portion of its 
commissions to truckers and shippers, (7) publishing false and 
misleading statements with respect to the nature and service per- 
formed by it, (8) making incorrect entries on its books and records, 
(9) entering on its records fictitious names in connection with any 
transactions involved in its business, and (10) collecting a different 
compensation for its service than the rates specified in its schedules; 
and it is further ordered that the respondent shall keep such accounts, 
records, and memoranda as will fully and correctly disclose all 
transactions in its business, including record and items as directed 
in this order 

On basis of evidence disclosed in this disciplinary proceeding instituted 
by the complaint of the Administrator of the Agricultural Marketing 
Administration, now the Food Distribution Administration, charging 
the respondent, market agency, with using certain unfair, unjustly 
discriminatory and deceptive practices and devices, it is ordered 
that respondent, its officers, agents, and employees shall cease and 
desist from (1) failing to furnish to owner true written account of 
sale of all livestock consigned to respondent for sale on commission 
basis, (2) selling such livestock to respondent’s employees without 
disclosing this fact to the consignors, (3) giving gratuities to truckers 
and shippers of livestock, and (4) charging different compensation 
for its services than rates and charges specified in its schedule, and 
it is further ordered that respondent shall keep such accounts, records, 
and memoranda as will fully and correctly disclose all transactions 
in its business, including record and items as directed in this order. . 

On basis of evidence disclosed in this disciplinary proceeding instituted 
by complaint of the Administrator of the Agricultural Marketing 
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Administration, now the Food Distribution Administration, charging 
respondent, market agency, with using certain unfair, unjustly dis- 
criminatory and deceptive practices and devices, it is ordered that 
respondent, its officers, agents, and employees shall cease and desist 
from (1) failing to render true written account of each sale, (2) 
failing to show in accounting to consignors that purchaser thereof is 
employee of respondent, (3) failing to show in accounting to con- 
signors that respondent has pecuniary interest in account to which 
livestock was weighed, (4) failing to show why livestock was so sold 
and so weighed, (5) selling livestock to speculators and dealers without 
being registered, (6) giving gratuities to truckers of livestock, and 
(7) collecting different compensation for its services than rates 
specified in its schedules; and it is further ordered that respondent 
shall keep such accounts, records, and memoranda as will fully and 
correctly disclose all transactions in its business, including record 
and items as directed in this order 

On basis of evidence disclosed in this disciplinary proceeding instituted 
by complaint of the Administrator, Agricultural Marketing Admin- 
istration, now the Food Distribution Administration, charging 
respondents, market agency, with certain unfair, unjustly discrim- 
inatory and deceptive practices and devices, it is ordered that 
respondents, their agents and employees shall cease and desist from 
(1) failing to render to owner a true written account of sale of 
livestock consigned to respondents for sale on a commission basis, 
(2) failing to show, in accounting to owner or consignor of livestock 
that respondents took title to such livestock, (3) selling to and 
buying livestock at a posted stockyard from persons not registered 
under act, (4) entering untrue names of buyers of livestock consigned 
to respondents, and (5) filling orders for livestock at prices different 
from its costs 

On basis of respondent’s admission of allegations, waiver of hearing, 
and consent to issuance of order in this disciplinary proceeding 
instituted by complaint of the Agricultural Marketing Administra- 
tion, now the Food Distribution Administration, charging the 
respondent, market agency, with engaging in certain unfair practice, 
it is ordered that respondent shall cease and desist from (1) failing 
to show true names of purchasers of consigned livestock, (2) selling 
livestock for consignors to firm in which officer of respondent has 
interest without disclosing such fact, (3) failing to charge for its 
services rates specified in its tariff, and (4) failing to keep records 
fully disclosing all transactions in its business 

On basis of evidence disclosed in this disciplinary proceeding instituted 
by Order of Inquiry and Notice of Hearing issued by the Deputy 
Director of the Food Distribution Administration charging respond- 
ent, market agency, with the perpetration of certain unfair, unjustly 
discriminatory and deceptive practices and devices, it is ordered that 
respondent shall cease and desist from (1) reporting weights of 
livestock to consignors without obtaining correct scale tickets and 
(2) making false reports to consignors of livestock that consignments 
were sold in separate lots 

On basis of evidence disclosed in this disciplinary proceeding instituted 
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by complaint of the Deputy Director of the Food Distribution 
Administration, charging respondent, market agency, with the 
perpetration of certain unfair, unjustly discriminatory, and deceptive 
practices, it is ordered that respondent shall cease and desist from 
(1) representing to consignors of livestock that each consignment 
was sold in separate lot, (2) reporting incorrect sale prices, (3) 
reporting weights of livestock without obtaining scale tickets, (4) 
remitting proceeds of sale on basis of prices different from those for 
which livestock was sold, (5) charging for services an amount 
different from that prescribed by its filed tariff, and (6) failing to 
charge for its services amounts prescribed by its filed tariff, and it is 
held that while respondent’s violations of act warrant suspension 
of its registration, its admission of facts and consent to issuance of 
cease and desist order obviates the necessity of making such 
determination 

On basis of respondent’s admission of allegations, waiver of hearing, 
and consent to issuance of order in this disciplinary proceeding 
instituted by complaint of the Agricultural Marketing Administra- 
tion, now the Food Distribution Administration, charging respondent, 
market agency, with using certain unfair practice, it is ordered that 
respondent shall cease and desist from (1) selling livestock for 
consignors to its officers or employees without disclosing such fact, 
(2) failing to show true names of purchasers of consigned livestock, 
(3) issuing false or misleading statements concerning its services, 
and (4) failing to charge for its services rates specified in its tariff. . 

Upon inquiry and notice charging live poultry dealer with certain 
unfair practice, it is ordered that respondent shall cease and desist 
from (1) giving gratuities to truckers employed by shippers of 
poultry and (2) keeping inadequate records...................... 


CERTIFIED QUESTIONS 
Certification of question by examiner to Secretary 


Commission RaTEs 
Consent order relating to 
CoMPLAINT FOR REPARATION 
Letter considered as 
Consent ORDER 
Commission Rates 
Pursuant to stipulation, respondent consented to issuance of order to 
cease and desist from (1) charging for its services of selling livestock 
on a commission basis amounts greater or less than rates and charges 
specified in its schedule, and (2) engaging in and using unfair and de- 
ceptive practice and device by issuing accounts of sales failing to 
show thereon true names of all purchasers of livestock consigned to 
it for sale 
Rates and Charges 
Pursuant to stipulation, parties to proceeding consent that provisions 
of orders heretofore entered in this docket on February 28, 1933, 
November 5, 1936, and December 6; 1937 prescribing maximum 
rates and charges for services of respondents for selling livestock 
on commission basis for period commencing January 1, 1944, to and 
including December 31, 1944, shall be and are hereby suspended, 
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and of issuance of orders prohibiting assessing or collecting of rates 
and charges in excess of those specified in stipulation, and requiring 
submission by respondents to the Food Distribution Administration 
at close of March 31, 1944, of quarterly reports by individual agencies 
as specified in stipulation, and it is further ordered that respondents 
shall keep such books and records which shall contain information 
required to be submitted in form of quarterly reports............ 


Pursuant to stipulation, parties to proceeding consent that provisions 


of orders heretofore entered in this docket on June 28, July 8, and 
July 10, 1941, as amended November 27, 1941, prescribing maximum 
rates and charges for services of respondents for selling livestock on 
commission basis shall be and are hereby extended and continued in 
effect under same terms and conditions to and including January 31, 
1944, and it is further stipulated that this order shall not be construed 
as determination of reasonableness of rates and charges which may 
be assessed and collected under terms thereof.................... 


Pursuant to stipulation, parties to proceeding consented to issuance 


of order further extending, from June 1, 1948, to June 1, 1944, 
suspension provisions of prior orders prescribing maximum rates 
and charges to be assessed by petitioner for yarding livestock 
received for sale and direct shipments received by truck, and for 
cleaning and disinfecting, and of order prohibiting assessing or 
collecting of rates and charges in excess of those set forth in previous 


OGRE 29079 Sree. Bi Jo. 1k ea esi oer ssc 


Pursuant to stipulation, parties to proceeding consented to issuance of 


order further suspending provisions of order heretofore entered in 
this docket on November 19, 1926, prescribing maximum rates and 
charges to be assessed by petitioners for buying and selling livestock 
on commission, from August 1, 1943, to and including June 30, 1944, 
and of orders prohibiting assessing or collecting of rates and charges 
in excess of those specified in stipulation entered into between 
petitioner and the Food Distribution Administration, and requiring 
submission of itemized statements by individual agencies as specified 
in. wiipulation. |): 2200 ET ey Os Pe ee ieee 


Pursuant to stipulation, parties to proceeding consent that provisions 


of order heretofore entered in this docket on December 31, 1942, 
prescribing the maximum rates and charges for services of respond- 
ents for selling livestock on commission basis, shall be and are hereby 
extended for a period of six months from January 1, 1944, to and 
including June 30, 1944, under which terms of stipulation respondents 
are required to submit certain quarterly reports containing, among 
other things, statement of volume and statistics, and it is further 
stipulated that this order shall not be construed as determination’ of 
reasonableness of rates and charges filed, assessed, or collected by 
petitioners under tariffs filed in conformity with stipulation....... 


Pursuant to stipulation, parties to proceeding consented to issuance of 


order further extending, from June 1, 1943, to June 1, 1944, suspension 
provisions of prior orders prescribing maximum rates and charges 
for yarding livestock, with exception that the petitioner may, in 
future quarterly statements, eliminate amount paid to individual 
employees, provided it shows in lieu thereof total number of employees 
Gertie MALO WIRD BODE os ocak cas. eo ida oes Re eee e aE 
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Consent OrnpER—Continued 
Rates and Charges—Continued 

Pursuant to stipulation, parties to the proceedings consented to the 
issuance of the order temporarily suspending provisions of orders 
heretofore entered in this docket prescribing maximum rates to be 
assessed by petitioners for selling livestock on commission basis, and 
of order directing petitioners to file new schedule of rates not in 
excess of rates and charges specified in the stipulation entered into 
between the Food Distribution Administration and the petitioners. . 45,331 

Unfair Practice 

Respondent having admitted engaging in and using unfair, unjustly 
discriminatory and deceptive practice or device, pursuant to stipula- 
tion, it is ordered that it cease and desist from failing to make proper 
returns to shippers and failing to disclose to shippers names of the 
purchasers of their livestock, and it is further ordered that respondent 
keep proper accounts, memoranda, books and records 

Respondent having admitted engaging in and using unfair, unjustly 
discriminatory, and deceptive practices and devices, pursuant to 
stipulation, it is ordered that he cease and desist from (1) selling 
and weighing livestock belonging to one consignor with livestock 
belonging to other and different consignors, and reporting unjust 
accounting, (2) failing to make and collect proper charges for services 
in connection with livestock consigned to him for sale on commission, 
(3) deducting and collecting from proceeds of livestock incorrect 
yardage charges, and (4) failing to render reasonable stockyard 
services as set out in consent order herein 

Respondent having admitted engaging in and using unfair, unjustly 
discriminatory, and deceptive practices and devices, pursuant to 
stipulation, it is ordered that he cease and desist from (1) selling and 
weighing livestock belonging to one consignor with livestock belonging 
to other and different consignors, and reporting unjust accounting, 
(2) failing to make and collect proper charges for services of selling 
livestock in accordance with tariff on file with Secretary, and (3) 
deducting from proceeds of sale of livestock handled on commission 
basis amounts greater or less than correct amount of yardage 


ConsiGNMENT SALES 
Facts showing transaction was on 
ConsTiITuTIoNaL Law 


Due Process 
Prescribed rates considered not confiscatory on basis of all facts 


disclosed in proceeding held to meet constitutional requirements. . . . 
Due process of law as applied in reopening hearing by deciding officer... . 
ConTINUANCES 


Denial of Motion 
Where complainant has failed to show facts or circumstances which 


could have prevented a more timely request for continuance, ex- 
aminer’s refusal to grant its motion for continuance which would 
have resulted in unnecessary expense to Government and respondent 
upheld, and, as complainant failed to offer evidence in support of 
its claim, complaint is dismissed , 
Cost or PROCEEDING 
Disallowance of, as expense in defending unreasonable rates 
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CurrENT RatTEs Page 
Unreasonableness of, because discriminatory in inequitable distribution of 
costs of rendering stockyard services..................--. 00 cece eeeee 736 
DEALER 
Weenie of term: A ete... eae eee 207 
Decision ON RECONSIDERATION 
Default Order 
Where default reparation was issued against respondent corporation, 
which failed to answer complaint pursuant to rules of practice which 
provide that failure to answer complaint within 20 days after service 
constitutes waiver of hearing on facts and an admission of allegations 
therein contained, and rules were properly applied in default order, 


lattes: will not le dinturti€ad::..2 2.0. vonesin et cad wel es 24 125 
DEFAULT 
Admission of facts alleged in complaint by......................... 5, 6, 8, 135 
Reparation award authorized by rules of practice upon.................. 126 
Waiver of oral hearing on facts by........ 2.2... 6.05.2 ce eeeeeeeec: 5, 6, 8, 135 
DIscRETION ; 
Facts failing to show abuse of, by deciding officer in reopening hearing.... 344 


Granting or denying motion for continuance as within discretion of examiner. 109 
Dismissals 
Compliance with Stipulation 
Upon consideration of record and subject to condition that respondent 
comply with stipulation herein stated, proceeding instituted on 
July 6, 1900, is dimnieeed. .. 2... Seamus cul Beods wtinsad osc 150 
Discontinuance of Stockyard Operations 
Complaint alleging that respondent, in violation of act, has subjected 
complainant to unreasonable and unjust discrimination by refusing 
to continue to furnish complainant with stockyard facilities and 
services which are necessary in order for complainant to serve his 
patrons ordered dismissed on ground that it is clear from record 
that complainant sold his business, and is no longer operating upon 
respondent’s stockyard................... Sadia © Side hoiaiiertcd ad aaa 335 
Failure to File Opening Statement of Facts 
Where complainant failed to file opening statement of facts, and 
respondent filed an answer, to which complainant failed to file a reply, 
proceeding is ordered dismissed pursuant to rules of practice. . 180, 388, 340 
Lack of Evidence 
Where complainant claimed that it sold live poultry to respondent on 
certain date and asked for damages, and respondent denied purchase 
of poultry and stated that on alleged date of sale it had ceased 
operation of its business, complaint is dismissed on ground that 
complainant failed to introduce evidence in support of its claim 


TON TAIN PORE NEN i 5a cs erste ocean h 4 Os «alates dened 110, 111, 112, 113 
Order dismissing proceeding by reason of dissolution of applicant corpora- 
tion seeking license under A0b. <<... 6 s.65 cence vss awnmppiende Oten 663 


Order of dismissal by consent of parties, without prejudic e, not to be con- 
strued as determination with respect to the reasonableness or lawfulness 


of rates and charges of the respondents.............. oavadedet es 339 
Orders of, based on— 

consent of parties... .. 12. Fo eehtaaataral bleeea al . .18, 51, 63, 322, 390 

failure to offer evidence in support of complainant’s claim........... 109, 


110, 111, 112,113 
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DismissaLs—Continued Page 
Orders of, based on——Continued 
lack of proof of failure to render reasonable stockyard services 
settlement between parties 135, 162 
Quarterly Reports ; 
Petitioner’s request that stipulation in prior order be so modified that 
petitioner would not have to make parts of quarterly reports, called 
for, denied on ground that granting request would deprive the Food 
Distribution Administration of important information necessary to 
test rates now in effect, and, therefore, petition ordered dismissed. . 
Rates and Charges 
Respondents’ request for increases in rates denied, and their petition 
dismissed, but as changes in their tariff schedule requested in second 
_ petition do not involve rate increases, requests in this petition 
granted 179 
Upon motion of the Food Distribution Administration to dismiss 
respondents’ petition asking for increase in rates for services rendered 
by them in connection with handling live poultry prescribed in 
prior order, petition is dismissed because respondents failed to 
reply to motion or request hearing 
Withdrawal of Complaint 
Where a prior default order was set aside and complainant was given 
an opportunity for oral hearing, but the latter finally requested to 
have his complaint withdrawn, it is ordered that the proceedings 
herein should be dismissed 63 
Due Process or Law 
Application of, in reopening hearing by deciding officer................. 
EvIDENCE 
Admissibility of letter as informal complaint for reparation 
Burden of Proof 
Burden lies upon complainant to prove that respondent failed to render 
reasonable stockyard services in sale of cattle consigned to him by 
complainant, and failure to sustain such claim will cause complaint 
to be dismissed 
Conclusions reached as to reasonableness of expenses based on testimony 
of expert witnesses and exhibits prepared by them 
Effect of failure to offer evidence in support of claim..........110, 111, 112, 113 
Facts failing to show— 
abuse of discretion by deciding officer in reopening hearing 
authority to allow removal of livestock................. 
lack of due process of law in reopening hearing 
necessity for authorization for brand inspection 
stockyard company rendered reasonable stockyard services 
subordinate officials of Department knew or approved of practices 
violating act 
Facts showing— 
accounting at prices different from those appearing on scale tickets, 
and other changes on such tickets 
application for license was not made for benefit of applicant 
discontinuance of stockyard operations by commission company 
employer and employee relationship 188, 206, 213, 232, 271, 308 
failure to indicate purpose of case withdrawls 259 
failure to indicate true name of purchaser 188, 202, 221, 230, 270, 301 
failure to keep records indicating names of purchasers 261, 270 
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Evinence—Continued Page 
Facts Showing—Continued 
failure to keep records indicating price.....................00.00.. 261 
failure to keep records of payments to truckers................... 259, 306 
gratuitous payments by market agency to truckers and shippers of 
MVOUROOK < o o noc in vx cc co es Sa ad Th eae Oe 185, 242, 274, 306 
impeoper selling of calves... ........ Sin etnies. Raye ls 254 
lghtrot elasity ot necer@ies08 ..). csnidass. ie. saison Tx. aoleoaices 342 
making false entries in accounts and records....................... 272 
misapplication of tariff... ..... Jaoijac.s leaieest 184, 208, 218, 266, 285, 309 
misrepresentation with respect to services rendered................. 272 
practice involved in giving gratuities.................... 185, 242, 274, 306 
Sale at lees than fair market-valoe. .. .:.. 5. conc cass cuse yee cee 252 
sales to dealers not registered....................-. 211, 222, 233, 278, 305 
RAE CUNO eit cps ie anes 188, 206, 213, 232, 271, 303 
transaction was on consignment sale..................0cc cece cues 152 
Inadequacies found in records of poultry dealer.....................4.- 153 
Inadequacies found in respondent’s books and records. . 193, 210, 216, 259, 272, 313 
Inferences as to short-weight on shipment of hogs...................... 49 
Lack of, to support charge Of fraud. ........:...-.2.5... [Bian adeees 157 
Lack of, to warrant suspension: of license... 22... 0555 000. oe 157 
Record of previous case considered as part of record in present case...... 109, 
110, 111, 112, 113 
Testimony of witness in other proceeding as....................-000005 187 
Weight of, relating to prior cease and desist orders.................... 187, 209 
EXAMINER 
Denial of motion to hold shortened procedure by..................... 182, 229 
Denial of proposed suspension of registration as market agency recom- 
WAGON WR. 5.6 om os 05 ov cm 00 oF Uncen he te Ce win Uhh ee me ee 197, 210 
DG De... 3. iSuky foe an ig hice tae 344 
Functions of, comparable with that of master or auditor in judicial 
proceedings........... Sidi, 85 toa won 9s eer e a ee Oe a eons gem ae 344n 
Granting or denying motion for continuance as lying within discretion of.. 109 
Motion to subpoena witnesses erroneously overruled by................. 342 
EXAMINER’S REPORT 
Lack of constitutional requirement to issue..................0-.0 eee eee 343 
Order to amend....... reacts CeO ica ct tneea erate 173 
Facts 


Recital of, by respondent in official report as not excusing or preventing 
Pe AEE ESTES (Ge OT ee ee ee ee en eer he Dees. 665 


FrepERAL TRADE Commission Act 


Violation of section 10 of, as constituting violation of Packers and Stock- 
RT gods Sh srecns aincis at case eae ance a eae re 225 


FINANCIAL REQUIREMENTS 


Stipulation 
Where upon order of Inquiry and Notice it appeared at hearing that 
poultry dealer was unable to meet its financial obligations, filed 
involuntary petition in bankruptcy which was withdrawn prior to 
adjudication of this matter, and stipulated to maintain proper finan- 
cial condition, it is ordered the proceedings should be dismissed.... 62 


Finpines or Facr 


Ruling on Motion 
Upon motion of the Food Distribution Administration that examiner 
be instructed to amend his report to include specific findings of 
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Finpincs or Facrs—Continued 
Ruling on Motion—Continued 
fact, it is ordered that examiner’s report shall remain in record, but 
is set aside as examiner’s report, and after allowing parties to this 
proceeding to file briefs, examiner is directed to prepare and file 
report as stipulated in this order 
Foop DistrisuTION ADMINISTRATION 
Certification of question by examiner to Secretary upon recommendation 


Motion of, to amend examiner’s report 
Fravup 
Lack of evidence to support charge of 
Girts 
Practice by market agency of giving gratuities to truckers and shippers of 
livestock forbidden 185, 242, 274, 306 
Practice of tipping truckers employed by shippers of poultry forbidden by 
regulations under act 
Goine ConceRN VALUE 
Separation of, from good will value in determining rate base 
Goop Wit VALvE 
Separation of, from going concern value in determining rate base 
GRATUITIES 
Consignor’s or seller’s practice of tipping truckers employed by shipper of 
poultry forbidden by regulations under act 
Gist of charge of practice by market agency of giving gifts to truckers and 
shippers as consisting in failure to perform full duty 185, 242, 274, 306 
Practice by market agency of giving gratuities to truckers and shippers of 
livestock forbidden 185, 242, 274, 306 
GUARANTEED Price 
Use of term......... ble eee SUR aah a eet ie GUA ELS Rie O Caer e tae 


Horse anp Mote Division 
Property used and operated at loss in, not considered in rate base to 


determine rates for other species 
Incomp Tax 
Stockyard operating expenses held not to include 
Jupiciat Norice 
Official notice of Secretary’s order in prior proceeding in this docket taken 187, 209 
Registration as a market agency 
LicENsES 
Denial of Application 
Application for license under act denied and order to show cause issued 
in this proceeding dismissed by reason of dissolution of applicant 
corporation 
Where application for license to engage in business of buying and selling 
live poultry was made by applicant for benefit of another whose 
license has been revoked for failure to pay for his purchases of 
poultry and who still has not paid for those purchases, and because 
his business of selling and buying live poultry was conducted without 
license within two years prior to filing of application, it is concluded 
that application should be denied 
Marker Acency 
Permissibility of doing business as dealer by. . . 
Marker Conpirions 
Mere expression of dissatisfaction with respect to, as not constituting 
instructions to sel] at best obtainable price........ 
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Dis CNN aii cc le oe a eS. 30a wea eee ae 275 
Maximum Historica Cost 
Rein MaRS a8 80 cai Seulni ddacoacunl tae ata Ss 723 
Morion 
Amendment of examiner’s report to include findings of fact upon......... 173 
Denial by examiner of, to hold shortened procedure....... See winnie 182, 229 
Dretiial, Sor een. = 2. oes ces Sp oss ta ecosiacusoetandae. 109 
Denial of, to dismiss for want of jurisdiction........................... 157 
Examiner’s overruling of, to subpoena witnesses not sustained........... 342 
Morton To Stay OnpDER 
Rates and Charges 
Motion of respondent to stay for 30 days order of December 7, 1943, 
prescribing rates to be charged by respondent for purpose of giving 
it time to prepare further applications, denied unless a plan for 
protecting interests of shippers, such as impounding excess of present 
rates over prescribed rates, but because of inconveniences which 
delayed consultations between respondent and its counsel, time 
within which respondent may publish and file prescribed tariff in 
prior order is extended from December 27, 1943, to Monday, 
Jemmnee Ge IMs 2. cca cst. Sa Medd iwe venetian 743 
“Nor 4 Marker AGENCY” 
Wianina ch wats iss sis ciicaes hind es ee tt. eee ee 207 
OrriciaL Notice 
Matters of fact of which cognizance will not be taken................... 665 
OrriciaL REPORTS 
Recital of facts by respondent in, as not excusing or preventing proof of 
such allegations........... Lea erTeyere eT 665 
ORDER 
Amendment 
Order entered in this proceeding on June 12, 1943, is hereby amended 
by striking therefrom the word hogs, which was inadvertently in- 
serted therein, and substituting therefor the word sheep. ..... 176 
Modification of stipulation 
Approval given to stipulation entered into between respondent and 
the Food Distribution Administration, modifying terms of prior 
stipulation relating to manner of computing selling price of corn at 
respondent’s stockyards, and providing that no increase in net 
revenues shall accrue to respondent as result of modification. . 334 
OgpER ON PETITIONS 
Rates and charges 
Respondents’ request for increases in rates denied and their petition 
dismissed, but as changes in their tariff schedule requested in second 
petition do not involve rate increases, requests in this petition are 
: el yesuss sagoxh 179 


Orper Reorening Hearina 
Hearing before Examiner not Trial by Combat 
Where the Food Distribution Administration, complainant, filed 
petition to reopen hearing in this disciplinary proceeding on ground 
that presiding officer erroneously overruled motion of complainant’s 
counsel that parties alleged in order of inquiry to have been defrauded 
by respondents be subpoenaed as witnesses, and record on this 
point is not as clear as it might be, it would seem that examiner 
erred in failing to attempt clarification of transactions involved, even 
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OrperR REeoPENING Hearinc—Continued 
Hearing before Examiner not Trial by Combat—Continued 
though complainant’s counsel did not press his request for subpoenas, 
and since the evidence sought is not cumulative, the hearing is ordered 


PENALTIES 
Knowledge or approval of violations of act by officials of Department 
taken into consideration in evaluation of 
PETITION 
Requests in, granted. 
PRINCIPAL AND AGENT 
Acts of agent as acts of principal.......................0005 185, 242, 274, 306 
Facts showing existence of employer and employee relationship. .185, 242, 274, 306 
Fiduciary relationship of 188, 206, 213, 232, 271,303 
Inconsistent position of agent professing to sell principal’s property without 
disclosing he is purchaser 185, 242, 274, 306 
PROCEEDING HELD IN ABEYANCE 
Rates and Charges 
Pursuant to provisions of stipulation entered into between respondents 
and the Food Distribution Administration, further action in this 
docket may be withheld and proceeding held in abeyance in con- 
formity with terms of stipulation which expressly provide that agree- 
ment between parties is not to be construed as determination of 
reasonableness of maximum rates and charges set forth in stipulation. 
Pusuic INTEREST 
Consideration of, in administrative proceedings 
Pusiic MARKET 
Definition of 
Operations at. . 
Rate Base 
Property used partly for rendering stockyard services not considered 
entirely in.... 
Separation of good will and going concern value in determination of 
Rate PRocEEDINGS 
Action Held in Abeyance 
Action in rate proceedings held in abeyance in accordance with stipula- 
tion, certification of question by examiner, and recommendation of 
Food Distribution Administration for purpose of obtaining data 
contained in reports relating to reductions in respondent’s 1943 income 
RaTEs AND CHARGES 
Consideration of what constitutes fair return with reference to reasonable- 


Requirements of act as to reasonableness of. . 
REASONABLE OPERATING EXPENSES 

Amount incurred through holding of livestock in respondent’s yards during 
strike of its employees not regarded as. . . 

Coste in defending unreasonable return excluded as... . 

Depreciation as. 

Fire and other insurance premiums as. 

Hotel administrative expenses excluded as.... 

Hotel operating expenses, except those applicable to cafeteria, excluded as 

Income taxes not considered as Jd, ay 

Item “hauling, company barn” not regarded as... . 
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DiSNNE OE TORN OB a ayisicle ooo os vo ee ce hod cen cs sR OR 724 
hapa b iene: tess ox deesoeg os sorties aeii bo sequd.vd melo a 
Hetennal peavey dametteenc esis: ioe tas aoe wssnan 2d Bee see. 728 
Real estate: taxed @8iccosecnnivuss dois. ta). cela collet ay eae 
RODONE 86605 ccines, St wadiaonda dees pedals. abe ee 728 
Unemployment tax on salaries of employees as......................... 727 
REASONABLE STOCKYARD SERVICES 
Categories of expenses regarded as not applicable to rendering of........ 724 
Effect of failure to sustain claim that livestock dealer refused to render 
ressoushbie stockyard service@ is ins ercd ech aclemed cednohomlta 12 
Engaging in and using unfair, unjustly discriminatory, and deceptive 
practices and devices as constituting failure to render................ 130 
Reporting weights of livestock to consignors without obtaining correct 
scale tickets as constituting failure to render....................... 484, 486 


Respondents have released from their stockyard, without being authorized 
by complainant commission company, a number of hogs which had been 
purchased from complainant, but not paid for, thereby failing to render 
reasonable stockyard services, order for reparation is awarded in favor of 
complainant against respondents in amount of loss sustained by former.. 131 
Unauthorized acceptance of release for removal of livestock as constituting 
faibare to SURO. csitseicciwckaids Aids ccdiee Cet Gw ince aE 132 
Where complainant placed cattle in respondent’s stockyard and while in 
its custody it failed to safeguard livestock, respondent is held liable for 


one head of cattle which was found to be missing..................... 61 
REBATES 
Transaction resulting in making of, prohibited......................2.. 209 
RECONSIDERATION 


Dismissal of Petition 
Upon careful consideration of allegations and reexamination of order 
of July 28, 1943, directing respondent to cease and desist from certain 
violations of act, requiring respondents to keep certain books and 
records and suspending respondents’ registration as a licensed 
market agency and dealer, it is held that since allegations made in 
respondents’ petition for reconsideration are substantially same as 
those urged at length in oral argument proceeding, petition should 
be dismissed as reconsideration of proceeding would serve no useful 
purpose and would result in no change in said order which shall 


become effective thirty days after date of entry of this order 487, 489 
REGISTRATION 

Suspension of, not warranted. ................. pl, saree. : 197, 210 

484 


Gumnsasion of obwiddeds «x20. woidnowien ss 5 2. gaK. 
Suspension of, unnecessary in view of admission of violations of act and 
consent to issuance of cease and desist order. ...... re .. 336 
REorENING HEARING 
Petition for, as appropriate method of placing in record facts occurring 
since hearing............... ies ave : 
R#PARATION 
Failure to Account and Pay 
Failure of market agency to account and pay to seller full value of 
consignment of livestock constitutes unjust, unreasonable, and 
discriminatory practice, and entitles seller to reparation in amount 
which Secretary finds market agency owes.............. 


665 
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RepaRaTion—Oontinued 
Failure to pay 
Purchase by buyer of live poultry on successive occasions and failing to 
pay for it constitutes unjust and unreasonable practice and entitles 
seller to reparation for amount of purchase price 
REPARATION FOR— 
Failure to account and pay for shipment of livestock 
Failure to pay— 
balance of purchase price 
purchase price 
Failure to render reasonable stockyard service 
Repropuction Cost 
Strict theory of 
Sr. Louis ‘Narionat Stockyarps Company 
Corporate history of 
Financial history of 
Source or Recurrpts or Livestock 
States shown as 
StrockyarRpD OPERATING EXPENSES 
Income tax not considered as 
SrockyarD OPERATIONS 
Type and nature of 
SrockyaRD PROPERTY 
Analysis of individual tracts and units with reference to their used and 
useful character for rendering stockyard services 
Lease or rental as not finally determinative of used and useful character of. . 
Tracts and portions thereof not found as used and useful 
Used and useful character of 
Value of used and useful land 
SuMMARY 
Items to be covered into rates 
SUPPLEMENTAL ORDER 
Rates and Charges 
Extension of effective date 
Orders of June 28, July 8, and July 10, 1941, prescribing rates and 
charges for services of petitioners of buying and selling livestock 
on commission at Union Stock Yards, Chicago, Illinois, as 
amended by order on November 27, 1941, and extended by sup- 
plemental orders on June 30, 1942, and December 29, 1942, to 
and including June 30, 1943, are hereby further extended to and 
including December 31, 1943 161 
Order of July 29, 1941, prescribing rates and charges for service of 
respondents of selling livestock on commission, at Union Stock 
Yards, Omaha, Nebraska, which were to terminate automatically 
on July 31, 1942, and which by supplemental orders on July 30, 
1942, and December 29, 1942, were extended to and including 
June 30, 1943, are hereby extended to and including July 31, 
1943, for purpose of maintaining status quo while negotiations 
are being conducted with view of issuing consent order in this 


Respondent’s request that effective date of order of July 28, 1943, 
in this proceeding be extended for purpose of giving it time to 
determine its future action granted.............. eee beens 334 





CUMULATIVE INDEX-DIGEST (1943) 849 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


SupPLEMENTAL OrpER—Continued Page 
Rates and Charges—Continued 
Extension of effective date—Continued 
Respondent’s request that effective date of order of July 28, 1943, 
and of Supplemental Order of October 20, 1943, suspending its 
registration, be postponed for a period of 15 days from November 
19, 1943, granted to enable respondent to present matter to 
courts in manner provided by act...............0 cesses eeee 567 
Provisions of prior orders entered on June 14, 1933, and October 14, 
1937, having been suspended by consent order issued December 13, 
1941, for year 1942, and further extended for period of six months 
from and after December 31, 1942, upon request of petitioners 
stipulation and consent order of December 31, 1942, are hereby 
continued in effect to and including June 30, 1944, subject to all 
terms and conditions of such order prescribing rates for stockyard 
services rendered by petitioners not in excess of maxima set forth in 
MARRIES 5 oA i5 Ack, Shotlele hess Wb RELSTERES EINE VIG BEIT se 160 
Postponement of Effective Date 
Effective date of July 28, 1943, order postponed until further order 
herein solely for purpose of giving time to complainant to reply to 
respondent’s petition and for consideration of petition and reply, 
and this determination not to be deemed decision on merits of 
respondent’s petition asking rehearing and reconsideration. . .339, 340 
SusPENsION oF LICENSES 


léntied; dopa. period: of one yearsissoi 20) Govianivested. sow teh on anteants 490 
SusPENSION OF PROCEEDINGS 
MINOR. hice. eter utters Ha nd nails, FA Wetetnb cinn Srna Sora a 157 
SUSPENSION OF REGISTRATION ‘ 
Authority for, as contained in appropriation acts................0.-.565 489 
Respondent’s admission of facts and his consent to issuance of cease and 
desist order as obviating necessity of.............. 0. ec cece eee eee 486 
TARIFF 
Unreasonableness of, based on earnings exceeding costs of stockyard services 
ed: wesmama lla Tet WintIARie 5 ies 9600534 0d Reda wers hy acleerralae sss 736 
Tips 
Personal favors in form of, giving to truckers employed by shipper of poultry 
peominited diy regulations under: 8b 5.06.03, < sisian om ae; sotermaeaetelnntign< © 153 


Unratr PRactTICcE 
Charging a different compensation for market services than rates specified in 


MRI, pectic hlb Seis ac cise Le’ 1d Grae 'aja SAC age gh ay 181, 199, 211, 228, 268, 299 
Deducting from proceeds of sale of livestock incorrect amounts of yardage 
Ns bic onhrtan toe Uiliaedas SE Oe ee BENS Coyne enann eee 160 
Failing to— 
NMG ORE DANE coo os 5.05 05 nye pee onnegne vo. G ens eae eee 4u 
assess and collect rates and charges for stockyard services........... 127 
charge for services in accordance with filed tariff................... 336 
charge for services rates specified in tariff........... 6. ...-: eee eeee 338 
collect lawful’charges for service... .... 0-22 cn cecce ger ccccccsveones 160 
disclose to shippers names of purchasers of livestock...............- 181, 


199, 211, 228, 268, 299 
file copies of contracts affecting the rates and charges for stockyard 


IIE, Seo lo reer ee Grate ny reece che er ae eae are erase e Rta ee ee 51 
furnish a true written account of sale of livestock.181 199, 211 228, 268, 299 
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Unrairk Pracrice—Continued Page 
Failing to—Continued 
make full disclosure...... iss... 000000000005 181, 199, 211, 228, 268, 299 
pay for live poultry on successive occasions........................ 5, 7,8 
remit the full amount due consignors.....................0.-.00005 487 
render reasonable stockyard services.................00 cece eseeee 130 
report to consignors true names of purchasers...................... 336 
show true names of purchasers of consigned livestock............... 338 
Falsely reporting prices to consignors. ...............0.0 0c cece ee eeees 487 
Giving gratuities to truckers and shippers of livestock............. 181, 228, 299 
Issuing accounts failing to show thereon true names of purchasers of livestock 128 
Issuing false statements concerning services rendered by market agency... 336 
Reporting weights of livestock to consignors without obtaining correct scale 
Setbteouine:.tS 0b ce. eant Qaleee: one .ct goalts. a. boeaier ..... 484 
Selling consigned livestock to employees of market agency......... 181, 211, 299 
Selling livestock by market agency to officers and employees without dis- 
SUM Rik FAOh 60; COTMBTIOTN 6 oo 5 5s ce os olecsinns cs ENGRURIL os 610 336 
Selling livestock for consignors to a firm in which officer of respondent has 
pnaetitee ian. becoatiwee a5be..629) .8S-vaal, ie ate echwet a ous 6s 338 
Selling and weighing livestock belonging to one consignor with livestock 
belodiging to other: consignen i242 92:3 Less tented MiG GeaeTs oe eas 160 
Tipping truckers employed by shipper of poultry....................... 157 
VioLaTION OF AcT 
Actual damage not the test of...................... 181, 199, 211, 228, 268, 299 
Charging a different compensation for market service than rates specified in 
NE HAS. 6", OE. SANS SoS RR 181, 199, 211, 228, 268, 299 
Failing to— 
RON OEE IFS ei osc ce es cuit ss REI AERIVRA. WOOP 49 
assess and collect rates and charges for stockyard services........... 127 
charge for services in accordance with filed tariff................. 336, 487 
charge for services rates specified in tariff.......................0.. 338 
disclose to shippers names of purchasers of livestock................ 181, 


199, 211, 228, 268, 299 
file copies of contracts affecting rates and charges for stockyard services. 127 


SL I Sis eR Be EE INT Oe Oe I ee eR 51 
furnish a true written account of sale of livestock . .181, 199, 211, 228, 268, 299 
give shippers true names of purchasers.......... 181, 199, 211, 228, 268, 299 
keep proper books and records................. 181, 199, 211, 228, 268, 299 
keep records fully disclosing all transactions....................... 338 
make full disclosure of facts.................... 181, 199, 211, 228, 268, 299 
make proper returns to shippers of livestock....................... 178 
Me MMENNOR 83 Fo oc SEO Lae f OOSS ISS SO See VO ees 5, 7, 8, 136 
DOM OREO ENE OS PSR AIT oS a eee 199, 211, 299 
remit full.amount duc,consignors...;....56....6.50 200000. een 487 
render reasonable stockyard services..................-.eeeeeeeee 62, 134 
report to consignors true names of purchasers...................... 336 
show true names of purchasers of consigned livestock............... 338 
Falsely reporting livestock had been sold in single lot................... 487 
Falsely reporting prices to consignors. ................. 00. ccc eee eee 487 
Giving gratuities to truckers and shippers of livestock............. 181, 228, 299 


Issuing accounts failing to show thereon true names of purchasers of livestock 128 
Issuing false statements concerning services rendered by market agency.. 336 
Making false reports to consignors of livestock that consignments were sold 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


VioLaTION oF Act—Continued Page 
Profit or gain as not material in determination of question of.......... 181, 211 
Reporting weights to consignors without obtaining scale tickets.......... 487 
Selling consigned livestock to employees of market agency............... 181 

199, 211, 228, 268, 299 
Selling livestock by market agency to officers and employees without 
disclaging euch fact to consignors... . . ..< 6 6. ccciceccced ns ovduc Gwen 336 
Selling livestock for consignors to a firm in which officer of respondent has 
NN a. 5 8 as a i ER HES OI, Be ee 338 
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‘Derk or fevemaa aay 30)2 es 26 LP AR HE RAL a 736 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ABROGATION OF CONTRACT 


Allowance obtained by fraud, mistake of fact, or duress not treated as.... 352 
ACCEPTANCE 

Effect of, of goods upon question of non-compliance with contract...... 366 

Exercise of dominion by respondent over produce as constituting......... 777 

Failure to reject within reasonable time as constituting.................. 368 

Respondent’s sale and diversion of carload of produce as constituting. .... 777 
AccorD AND SATISFACTION 

Effect of accord on previous cause of action....................-00 ee eee 758 

Presumption that executory accord is not intended as................... 758 
ADMISSIONS : 

Answer admitting liability as constituting waiver of hearing............. 64 

Waiver of formal hearing on indebtedness by.......................... 751 
AGENCY 

BREE OC, DTOGE ONO) CRIMSON C8 aoc gg gan sess an ora ai Seviecenied n bib pare ade 363 
AGRICULTURE DECISIONS 

Reference made to 1 AD 696 for statement of situation................. 59 


AMENDMENT or SECTION 2 or AcT 
Effect of, upon counterclaim arising from breach of contractual obligation. . 167 


ANSWER 
Admissions in answers of truth of material facts alleged in complaint 


COICO WIE? OF DOMNIUD,. «oo can eco 2 orig ce rigclge ay xawnegen es 751 
STII also roa Soares xe Ae yp aka oS ake Ske en a ee 73 
APPEAL INSPECTION 
Shipping point inspection nullified by............ AEs a tara s See 577 
ASSIGNMENT 
PEPE MRM Ee no skeen IW ea R Ow Ned Sos Oh 600 
ATTORNEY AT Law 
Answer made by, considered as argumentative......................... 771 
Propriety of appearing as witness by, in case in which he is engaged as 
CO Re Ee BOP BESITE MST TOSS JO See Nats: Tee 
ATTORNEY'S FEES 
Disallowance of, in reparation award................. 0.0 cece eee eeee fe Zs 
Legal expenses not allowable in reparation cases...................0.... 21 


Bacteria Sorr Ror 
Data showing chilling not caused by.................0 000 cee eee eee. 769 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


CoMMERCE 

Interstate 

Interstate commerce as not confined to transportation but embracing 
all commercial intercourse between states 

CoNnSIGNMENT 

Conversion of purchase and sale agreement into transaction of 
ConTRACTS 

Abrogation of, by allowance 

All agreements presumed to be written in 

Inadmissibility of extrinsic evidence to vary written terms of 
CouNTERCLAIM 


Dismissal of, for failure to file within limitation period 
Dismissal of, for failure to sustain allegations relating to fraud 
DamaGEs 
Claim itemized as “handling on sales at 15%” not considered aselement of. 19 
Computation of, for failure to deliver when no loss sustained 
Cost of inspection when improper item of 
Measure of, based on— 


extra inspection fees on resale 
failure to take delivery 
rejection of shipment 


resale of produce 
Measure of, where apples were not in suitable shipping condition 
Method of determining loss as 
Durav.t 
Admission of facts alleged in complaint by 14, 16, 20, 71, 113, 
114, 117, 119, 120, 325, 353, 375, 496, 760, 761, 762 
Waiver of oral hearing on facts by 14, 16, 20, 71, 1138, 114, 119, 120, 
325, 353, 375, 496, 760, 761, 762 
Department Pusuication No. 121 
Official notice of data contained in, taken 
Deposition 
Exclusion of, as evidence 
Irregularity in taking of. . 
Ex.gcrion or Remepy 
Suit dismissed in State court for recovery of damages arising from same 
transaction as not precluding right to institute proceedings under act.... 495 
Evivence 
Affidavits as. 64 
Answer mnade by attorney alleging warranty and fraud considered as 
771 


Authorization of eomplsinant to resell produce on respondent's account as 
indicating produce was not in suitable shipping condition 577 
Brokerage fees paid in similar transactions as sustaining proof that respond- 
ent knew complainant acted as agent 863 
Burden of Proof 
Burden of providing allegations made in answer as resting on respondent 404 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


Evipencs—Continued Page 
Burden of proof as to— 

allegations of complaint by preponderance of evidence. . wh 599 

availability of commodity for inspection............... oe 766 


creation of new contract........................ sae arraneashaiard 368 
damages due to chilling of tomatoes......... neater Se! 
orn oe idl food oe ea ae eae weieas 
I NING he. 5 social orm ac ccisen oo ga einthe aia Wis an okie a 
Certification of Federal-State inspector 2 at lle phan mene: 53 
Claim of shortage not reported to delivering railroad : as not sustained by 
sufficiently corroborated evidence.............. : Sos . 603 
Conflict of 
Conflicting testimony on question of whether oranges were purchased 
on behalf of respondent partnership or by buyer as individual 


considered and resolved against respondent... . ao we 365 
I CUES, ooo ecb cakeortowns iaineun/aae sine 166 
Deposition 
EAE BO ois. sks ean ecnd. ap Cee: : sah ectadeiiog ts 583 
Irregularity in taking of depositions as. .... ... .23, 52, 588, 606 
Detection of Late Blight Tuber Rot... ... 2... nce cet ecee ce 349 
Effect of failure of respondent’s sapat to testify relative to breach of war- 
ranty and fraud alleged in respondent’s answer. = sa'euy OOM 
Expert testimony as.......... Seah cg i 
Facts failing to show— 
accounting was not made within ten days from date of last sale 599 
GN foro avann caren cae wend an eet: ee 
agreement was based on examination of {sample lug... aN <p . 573 
breach of warranty........... aii 39 
commission man was entitled to commission . 594 
complainant sustained burden of proof as to acceptance of check 1 as 
part payment....... ares : ete : .. §99 
creation of new contract... . 366 
existence of corporation... . ; 580 
WS oO ns sc ret ces 349, 359 
indebtedness of complainant to respondent... . 165 
lack of agency........... - .. 599 
loss upon repurchasing of produce ois Se kate Dtnth tis wat Se 
onions were not in suitable shipping condition .. 603 
produce was in suitable shipping condition....... 58 
rejection of shipment within time allowed... . 775 
respondent was authorized to resell produce for complainant’s account. 495 
sale of partnership to corporation PO 580 
sufficient information was given by factor to principal. . 594 
variance was material. . 37 
warranty of quality of produce. . euawee22 zi 771 
Facts showing— 
agreement by wires : 573 
allowance was obtained by fraud. . 352 
condition of arrived shipment 594 
existence of partnership. . ’ 374 
order was for purchase of good, sound, grade U. S. No. 1 onions 604 
proof of allegation of agency by a fair peependenenes of evidence 363 


purchase of tomatoes on basis of price f.0.b. California. . 573 
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PERISHABLE AGRICULTURAL COMMODITIES ACT--Continued 


Evipence—Continued 
Facts showing—Continued 
relationship of principal and agent 
respondent failed to sustain burden of proving existence of custom 
and usage permitting purchaser to reject f.o.b. sale after its ac- 
ceptance 
respondent was agent of complainant 
substantial compliance with pack specifications 
Federal inspection certificates as 349, 352, 359 
Inadmissibility of extrinsic evidence seeking to vary terms of unambiguous 
written contract 
Inadmissibility of inspection report of Railroad Perishable Inspection 


Agency under section 14(a) of act 
Inadmissibility of report of Brody Inspection Service under section 14 (a) 


Inspector’s certificate as 
Insufficiency of, to sustain allegation of fraud 
Insufficiency of uncorroborated testimony concerning shortage of produce.. 70 
Invoice showing brokerage charge made by agent on transaction in question 
as sustaining proof of existence of agency 
Lack of fair preponderance of, to establish respondent was proper party... 26 
Presumptions 
All agreements presumed to be written in contract 
Propriety of appearing as a witness by attorney in case in which he is 
engaged as counsel 
Record in previous decision as 
Report of inspector of Department of Agriculture of Canada as 
Sales tickets as 


Strict Proof 
Claim of guaranteed advance as requiring 


Testimony of Plant Pathologist as 

Weight given to Federal-State Inspection certificates 
ExaMINER’s REPORT 

Inclusion of proposed order in 
Expert TEsTimony 

Evidence of Plant Pathologist as 


Factors 
Dutiy of, to inform principal of all facts relating to consignment 


FmpERAL INSPECTION 
Materiality of, on question of extent of deterioration of commodity during 


FrepEeRAL INSPECTOR 

Meaning of word “mostly” extra-row pack used by 
F. O. B. Satz U.S. No. 1 

Meaning of term 


Fravup 
Allowance obtained by, as not constituting abrogation of contract 
Insufficiency of evidence to sustain allegation of 

Grave U.S. No. 1 
Specification ‘‘good” as meeting quality designated by 
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HEARING Page 

Waiver of, by: admission of liability... .... 2.0.6.0... cscs s ool leeeet 64 
IMMEDIATELY 

Meaning of word as used in contract................... 0. cece cet e ee eee 588 
INSPECTION 

Effect of complaint of defects upon failure to inspect produce............ 767 

Effect of opportunity for, on allegation of implied warranty.............. 767 
INSPECTION CERTIFICATE 

Defects found by inspector in car of lettuce described in................. 37 

Weight given to, as compared with depositions......................... 38 
INTERVENTION 

Deniahial satiation. 5566s yahinscegrtanel- yetiles ang marae Ae Vetioals 52 


INTERSTATE COMMERCE 
Deliveries from cars of grapes in original packages in which they were 


shipped as constituting. ........Saitii0e Ti 0K EAL SE ERE 138 

JURISDICTION 

Claim arising from onion set transaction as not within purview of act.... 165 
Late Buiegut Tosser Rot 

Pate OE o.oo. ss aia ett tg hdc aw ail cole detest PO Nes See Le 349, 359 
Leaat EXxpENsE 

Disallowance of, in reparation cases................. 0. cece cece e ee enes 21 
LICENSES 


Expiration of 
Where respondent’s license has expired it need not be suspended or 
revoked because of his failure to account for proceeds of grapefruit 
shipped to him for sale on commission basis, but these facts should 
Ne RNR Sino ok conse geenetalav ce areas aa Tas sahols Co natal deter 59 


Granting of 
License having been previously denied applicant because he had 


engaged in practices violative of act, upon investigation made after 
his filing of present application for license to engage as commission 
merchant, dealer, or broker in the handling of fresh fruits and 
vegetables in interstate commerce, showing that applicant has now 
demonstrated his fitness to engage in such business, it is concluded 
that the license under act should now be issued to applicant, and 
DEIOT OFGRT WAGRIOG 6 0) 0-0.53+. arma hite o2:4 7 wen <j0 ar Ree be al 578 
Revocation 

Respondents’ failure to account for advances on, and net proceeds of, 
five carloads of garlic consigned to them by complainant constitutes 
flagrant and repeated violations of act, for which, it is held, their 


Hoohse dhiculd be revokede!s'. Sscisiia ciaswovcers Jed? Glad o.... 490 
LIMITATION PERIOD 
Counterclaim dismissed for failure to file within................... Sc. oa 


Market ConpiITIONS 
Mere expression of dissatisfaction with respect to, as not constituting 


instructions to sell at best obtainable price........................... 1l 
MERGER - 
Payment with Negotiable Instrument 
Discussion of principles involved— 
PURI ie std sands Ry Ash tes ars Fades oscas rachael cee 
intitle bo tausiidsa dad une Pee eee See . .749,753 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


Morton 
Denial of— 
to dismiss complaint for failure to show variance was material 
to dismiss proceeding because of sufficiency of allegation in complaint. 
to strike specific questions and answers 
OrriciaL Notice 
Data contained in Department of Agriculture Miscellaneous Publication 


ONIONS 
Claim arising from onion set transactions as not within purview of act.... 
PaRTNERSHIP 
Liability of, for purchase by member 
Liability of partners doing business under assumed or fictitious name... . 
Permissibility of transaction of business under assumed or fictitious name by. 
PERISHABLE PROTECTIVE TARIFF 
Rule 234, No. 11, I. C. C. No. 17, explained 
Pxoma Ror 
Data showing chilling not caused by 
PiantT PATHOLOGIST 
Testimony of, as evidence 
PRINCIPAL AND AGENT 
Confirmation by buyer of broker’s contract of sale as constituting ratification 
Liability of agent acting for undisclosed principal 
Liability of broker to his principal for breach of contract under paragraph 4, 
section 2 of act 


Ratification by buyer of broker’s contract of sale as disposing of question of 


prior authority 
Ratification with full knowledge of unauthorized act of agent as absolving 


him from liability to principal 
Priok DECISION 
Reconsideration of, 2 AD 67 


Prion ORDER 


ProposED ORDER 
Inclusion of, in examiner’s report 
RECONSIDERATION 
Denial of Petition 
Respondents’ petition for reconsideration of decision and order denied 
on ground that award of reparation was warranted and supported by 
law of case and evidence of record 
Where all objections and arguments relating to prior decision, which 
held that respondents obtained certain money and failed to account 
for most of it, have been considered, and it was not clear that further 
hearing or argument will serve any useful purpose, respondents’ 
petition for reconsideration should be denied 
REFRIGERATION - 
Failure to ship in accordance with contract by, as constituting breach of 
contract 
REHEARING 
Petition for a rehearing denied as review of proceeding indicates that 
decision was based on evidence and because petitioner did not state 
nature or purpose of evidence to be adduced at rehearing 
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REHEARING AND RECONSIDERATION 


Dismissal of Petition for 
Respondent’s petition for rehearing and reconsideration of order entered 
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in this proceeding dismissed on basis of withdrawal of said petition 
by respondent, and record in this case is closed................... 


REPARATION 


Acceptance 
Where buyer, acting through its agent, purchased from seller, without 


warranty, two carloads of onions at an agreed price, less freight 
charges, and while on track cars were examined and accepted by 
buyer’s agent, reparation should be awarded in favor of seller in 
amount of unpaid portion of purchase price...................... 


Balance of Purchase Price 
Where respondent, by agent, at Chicago, examined onions at time of 


purchase, without seller’s warranty thereof, it is held that respond- 
ent’s contention that onions were not in suitable shipping condition 
is not tenable as commodity was not purchased on an f.o.b. shipping 
point basis and, therefore, complainant is entitled to award of 
reparation for balance of purchase price, and it is further held that 
respondent’s counterclaim be dismissed on ground that prior to 
amendment of act and at time transaction occurred, act did not 
provide for recovery of damages by principal from his broker for 
breach of contract alleged in counterclaim....................... 


Breach of Contract 
Where buyer suffered damages because commission merchant failed to 


ship a carload of cantoloupes by standard refrigeration in accordance 
with terms of the contract, latter should sustain loss upon shipment 
and reparation should be awarded in favor of buyer.............. 


Where respondent, acting through buying agent, purchased four 


carloads of carrots at price f.o.b. California, finally diverted to 
Chicago, and because of his complaint as to quality of carrots, 
complainant granted respondent certain allowances, but respondent 
rejected one carload, it is held that since respondent breached 
contract, granting and accepting of allowances did not constitute ac- 
cord and satisfaction, and that complainant is entitled to award of 
reparation in amount of difference between original price and proceeds 
from resale of fourth carload, and it is further ordered that respond- 
ent’s counterclaim be dismissed for failure to show fraud.......... 


Where written contract entered into between complainant and C. 


Comella, Inc., respondent, called for f.o.b. sale U. S. No. 1 peaches 
which term signifies, under regulation under act, that delivery is 
made to purchaser at shipping point and that purchaser assumes 
the risk of damage and deterioration in transit not caused by shipper, 
and complainant delivered to respondent peaches as provided in 
contract, and in suitable shipping condition, it is held that he fulfilled 
conditions of contract, and, therefore, complainant should be 
awarded reparation in accordance with contract, and it is further 
held that The Lancaster-Acker Company, other respondent in this 
proceeding, should make reparation to complainant for damages 
arising out of transaction in handling, without authority, cars of 
peachés which did not grade U.S. No. 1 for complainant’s account 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


ReparaTion—Continued 
Brokerage Fee 
Respondent’s acknowledgment of his indebtedness, and his failure to 
pay agreed brokerage fees earned by complainant in connection with 
four interstate shipments of lettuce entitle complainant to award of 
reparation for brokerage fee earned by him 
Where complainant, acting as respondent’s agent, upon wired instruc- 
tions, purchased and shipped to respondent several carloads of lettuce, 
and respondent accepted produce, but failed and refused to pay 
complainant value of brokerage service performed, reparation should 
be awarded complainant in full amount claimed 
Where complainant sold, in accordance with instructions, carload of 
grapes which was accepted by purchaser and respondent failed to 
pay for services rendered, reparation was awarded complainant for 
brokerage fee earned by him 
Where complainant sold, in accordance with instructions, two shipments 
of peaches which were accepted by respondent who failed to pay for 
services rendered, reparation should be awarded complainant in 
amount of brokerage fee earned by him 
Deficit on Consigned Shipment 
Where evidence shows that respondent consigned a truck load of 
tomatoes from Florida to complainant at New York City, and 
complainant advanced $1.00 per lug to respondent in anticipation of 
reimbursement from gross proceeds derived from sale of tomatoes, 
it is held that reparation should be awarded complainant in amount 
of net deficit incurred by him, and that respondent’s counterclaim 
based on the contention that the accommodation was a guaranteed 
advance should be dismissed 
Failure to Accept 
Respondent’s failure to accept, without reasonable cause, car of 
potatoes, in accordance with contract, entitles complainant to 
reparation in amount of loss sustained by him on resale of produce 
for respondent’s account. . . 
Failure to Account 
Purchase and acceptance of produce by buyer and his failure truly and 
correctly to account for any part of purchase price entitles seller to 
reparation in amount which Secretary finds buyer owes 
Respondent’s failure to account for complainant’s share of proceeds of 
sale of produce handled by respondent as broker for joint account of 
complainant and another entitles complainant to reparation for his 
share of proceeds 
Respondent’s failure to account for several shipments of fruits and 
vegetables in accordance with contract of purchase and sale entitles 
complainant to award of reparation for balance of purchase price. . . 
Respondent’s failure to account to complainant for agreed purchase 
price of two shipments of onions on f.o.b. El Paso, Texas, basis 
entitles complainant to award of reparation for full amount of 
purchase price, and respondent’s contention that complainant’s prior 
dismissed suit in State court for recovery of damages sustained in 
this transaction precludes his right to institute proceeding under act, 


Lamberta a number of bags of Conn. U. 8. Commercial potatoes at. 
agreed price on c.o.d. State of New York basis, which contract of 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 





RgePARATION—Continued 
Failure to Account—Continued 
sale was assigned to respondent King’s Produce Corporation, and in 
payment for produce complainant accepted assignee’s check, payment 
of which was stopped, and because potatoes were found to be below 
grade, respondent Wetstone, without prior authority, resold shipment 
at reduced price, it is held that reparation should be awarded com- 
plainant against King’s Produce Corporation for failure to account, 
and that since complainant ratified resale by accepting buyer’s check 
and by filing this complaint, complaint as to respondent Wetstone 
shoul): be:dtaniatedl? .¢1tos20s IR Covenant aes 595 
Where complainant, acting as broker, sold respondent carload of 
tomatoes, and subsequently paid seller for them, and the respondent 
promised to repay him amount so advanced, but failed to do so, 
reparation should be awarded complainant for full amount advanced 
byiieestie > i.8:% airy te Dink Sansa. is. Deets: OF ARE 162 
Where respondent accepted shipment of bananas sold and delivered to 
respondent, and respondent alleged that he accepted produce only 
after he was authorized to handle bananas for complainant’s account, 
it is held that, since respondent has not sustained burden of proving 
that new contract was created, it is bound by his acceptance of 
shipment, and reparation should be awarded complainant in amount 
of balanée-of purchase price .!. 2 .\o72Gibs7s Doe 2etmee CUA le 363 
Where respondent shipped vegetables to complainant and draft for 
full purchase price was drawn against complainant, which was paid 
upon arrival of produce, but respondent did not deduct advance pay- 
ment from draft and has since neglected and failed to make refund of 
sum advanced, it is held that complainant should be awarded repara- 
tion for amount due and owing to complainant ................. 375 
Failure to Deliver 
Where complainant purchased carload of broccoli from respondent at 
stated price, f.o.b. Stockton, California, and payment was to be 
made by airmail check, which, in opinion of respondent’s manager, 
was not received within reasonable time, and therefore he diverted 
car of produce for sale for respondent’s account, it is held that 
although complainant could have mailed check on March 5, or during 
day of March 6, but did not mail it until March 6 at 9:30 P. M., 
complainant’s check was mailed within reasonable time, and it is 
further held that respondent failed to deliver produce without 
reasonable cause, and reparation should be awarded complainant for 
bony mantained bey88 2.22 leeches AR DER oom, SPR. C: 584 
Where respondent failed to deliver, without reasonable cause, potatoes, 
in accordance with contract of purchase and sale, reparation is 
awarded complainants for loss resulting to corporation for which 
chap were triptedelii): ist. 28 05 OOS, PRAT A Se 72 
Where respondent sold to complainant three cars of oranges and 
three cars of grapefruit, and respondent failed to deliver any fruit and 
cancelled contract, it is held that, although respondent failed to 
perform its contract, purchase by complainant of grapefruit other 
than sizes contracted to be delivered, and purchase of grapefruit 
and oranges at least eight days after date of breach of contract, 
during which period there was a rise in market price of these com- 
modities, are not proper basis for computation of damages for 
failure to doliver fruit ap aMTOOd. .... 6... cin ccccavedceseadeces 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


REPARATION—Continued 
Failure to Pay 
Purchase and acceptance of produce by buyer and his failure to pay 
balance of purchase price entitle seller to reparation in amount which 
Secretary finds buyer owes. ............ 2020.02 cee cece ee lee eee 
Purchase and acceptance of shipment of potatoes and tomatoes by 
respondent and his failure to pay agreed purchase price entitle 
complainant to reparation for total amount of such price.......... 
Purchase and acceptance of shipment of fresh fruit and vegetables by 
buyer and his failure to pay balance of purchase price entitle seller 
to reparation in amount which Secretary finds buyer owes........ 
Respondent’s failure to pay complainant for loss sustained by latter in 
resale of car of potatoes for respondent’s account, and respondent’s 
failure to deliver car of potatoes in suitable shipping condition 
entitle complainant to reparation.................6..0 000. ee eeee 
Since two carloads of potatoes sold at price f.o.b. shipping point, 
coupled with warranty to grade U. S. No. 1, and potatoes were in 
suitable shipping condition at time and place of purchase, but 
deteriorated during transit to ultimate destination, it is held that 
buyer could not convert purchase and sale agreement to that of 
consignment transaction, nor could he rely upon rule of suitable 
shipping condition, as produce did not move under normal transpor- 
tation service and conditions and, therefore, reparation should be 
awarded seller in amount of unpaid price........................ 
Where buyer accepted two shipments of fresh fruit, in accordance 
with terms of contracts, and failed to pay purchase price, reparation 
should be awarded in favor of seller for full amount of contract price. . 
Where buyer purchased and accepted produce and failed to pay purchase 
price, reparation should be awarded in favor of seller for full amount 
of contract price, including protest cost for stop-payment order on 
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Where complainant, as agent of respondent, fulfilled its contract of 
purchase and sale of truckload of peaches which were graded as 
U. 8. Extra No. 1 at shipping point, and respondent denied that 
complainant acted as its agent, it is held that, since complainant 
proved by a fair preponderance of evidence existence of agency, any 
loss which was incurred after consummation of sale must be borne 
by respondent as complainant was not at fault and was not negligent 
and, therefore, reparation should be awarded complainant in amount 
ofitotel coutehet pride. ii!isoidis iii tei beid. WRs6m. Vala iad oo a s 

Where complainant sold and delivered to respondent partnership a 
number of bags of potatoes and latter accepted produce but thereafter 
refused to pay complainant purchase price, and alleged that its 
business was sold to a corporation and that potatoes were ordered 
by employee of corporation, it is held that in absence of proof of 
dissolution of partnership or of sale of business of partnership, or of 
organization and existence of- corporation, reparation should be 
awarded against partnership for full amount of purchase price..... 

Where complainant sold to respondent carload of potatoes, and 

respondent, upon accepting them, gave his check for purchase price 

of potatoes, but later stopped payment on check, it is ordered that 
reparation should be awarded complainant in amount of full purchase 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


REPARATION—Continued 
Failure to Pay—Continued 
Where complainant sold to respondent a number of crates of ‘“‘(Harden- 
krisp” lettuce rolling in car labeled “Hardenpadpak” and not 
“Hardenkrisp” lettuce as stated in contract of sale, and respondent 
resold and diverted car which was rejected because of misrepresenta- 
tion, it is held that respondent’s resale and diversion of carload of 
lettuce constitute such exercise of dominion over produce as to amount 
to acceptance, and, therefore, complainant is entitled to award of 
reparation for agreed purchase price............................ 
Where complainants, in consolidated cases described herein, each 
asked for reparation against respondent for unpaid balances due 
complainants for grapes sold and delivered to respondent, and latter 
acknowledged nonpayment of full purchase price of grapes and gave 
each of complainants promissory note in amount of unpaid balance, 
but notes were not paid at maturity, it is held that failure to pay 
notes revived the original obligations, and that notes are evidence 
of indebtedness, and therefore, complainants should be awarded 
reparation in amount of unpaid balance of purchase price......... 
Where respondent accepted carload of apples sold and delivered to 
him, and failed to pay full purchase price, complainant held entitled 
to award of reparation in amount of unpaid balance of purchase price. 
Where respondent admitted purchase and acceptance of car of tomatoes, 
subject to complainant’s guarantee that tomatoes would not dete- 
riorate from chilling but contended that they did not meet require- 
ments of guarantee, and filed a cross-complaint alleging that chilling 
of tomatoes brought about a Phoma Rot and Bacterial Soft Rot, it 
is held that since respondent failed to sustain burden of proof as to 
allegations made in its answer and counter complaint, its failure to pay 
purchase price entitles complainant to award of reparation in amount 
Ol anid POR NG ho SOO EE Se FI BIG IG. oe ws 
Where respondent admitted purchase and sale of grapes and owing 
amount alleged, but denied that grapes were delivered in interstate 
commerce, it is held that since deliveries were made to respondent 
from cars in which grapes had moved in interstate commerce and in 
original packages in which they were shipped, respondent’s failure to 
pay balance of purchase price entitles complainant to reparation for 










































Where respondent, by agent, purchased carload of peas from com- 
plainant on “rolling acceptance final” basis, examined them but 
failed to notify complainant of intention to reject within time allowed, 
resold peas and remitted proceeds to complainant company which 
accepted proceeds as part payment, it is held that purchase having 
been made “rolling acceptance final” respondent had no recourse 
against complainant as to quality or condition disclosed at destination, 
and, therefore, reparation should be awarded congainat for unpaid 
balances of purchase peloe. 3 5. a 2A. URNS ST a 

Where respondent failed to sustain burden of proof as to its allegation 
that on day it purchased artichokes under modified contract only one 
crate of them was available for inspection, it is held that after 
inspection, or opportunity to inspect, respondent is bound by exami- 

nation and cannot later complain of defects which examination 

should have revealed, and, therefore, it is ordered reparation should 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


RepaRaTiIon—Continued 
Failure to Pay—Continued 
be awarded complainant in amount of full contract purchase price of 
shipment of artichokes : 

Where respondent inspected and accepted carload of potatoes sold and 
delivered to him, and failed to pay balance of purchase price, it is 
held reparation should be awarded complainant in amount of balance 
of purchase price 

Where respondent inspected and accepted truckload of bananas sold and 
delivered to him, and gave worthless check in payment thereof, it is 
held reparation should be awarded complainant in amount of full 
purchase price 

Where respondent purchased carload of potatoes from complainant and 
former had opportunity of making a thorough inspection, and 
accepted potatoes, but refused to pay agreed price, alleging in its 
answer that potatoes were warranted to be firm, sound, and free 
from rot and decay, and that the words “‘as is” were placed on broker’s 
memorandum of sale by complainant’s agent for purpose of defrauding 
respondent, and that shipment was condemned by Minnesota 
Department of Agriculture, it is held that since there was no con- 
vincing evidence of warranty, alleged in respondent’s answer, 
broker’s statements included in report of investigation, and broker’s 
memorandum of sale, are accepted as proof of transaction, and, 
therefore, reparation should be awarded complainant by reason of 
application of rule that where goods are examined by buyer, there is 
no implied warranty regarding defects which such examination 
would have revealed 

Where seller performed his part of a contract of purchase and sale by 
delivering produce called for at shipping point, he was then entitled to 
receive agreed price from buyer, and latter’s failure to pay. balance 
of purchase price entitles seller to award of reparation for such unpaid 


Failure to Repay 
Respondent’s failure to repay, pursuant to agreement, advance and 
to pay deficit incurred in connection with resale of peas consigned to 
complainant for account of respondent, entitle complainant to 
reparation in amount of loss resulting from net deficit and pre-season 
advances on said fresh vegetables 
Failure to Take Delivery 
Failure to take delivery by buyer, without reasonable cause, of seven 
tons of cabbage which conformed to contract of purchase and sale 
entitles seller to reparation for full amount of loss, where latter was 
not negligent in failing to resell produce 
Fraud 
Where allowance was granted by complainant through respondent’s 
fraudulent misrepresentation concerning disposition of car of lettuce 
which caused complainant to believe that produce had not been 
unloaded when, in fact, it had been unloaded, and such statement 
caused complainant to believe that car of lettuce would be rejected, 
and thereby caused complainant to grant respondent discount, it is 
held that respondent’s failure to account to complainant for total 
contract price was in violation of act, for which complainant should be 
awarded reparation for balance of original contract price 





CUMULATIVE INDEX-DIGEST (1943) 
PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


ReparaTion—Continued 
Rejection of Shipment 

Rejection by buyer, without reasonable cause, of carload of potatoes 
which conformed to contract of purchase and sale entitles seller to 
reparation for net loss sustained by latter 

Respondent’s rejection of carload of potatoes, without reasonable 
cause, entitles complainant to award of reparation for full amount of 
loss sustained by him upon resale of potatoes 

Since refusal of buyer to accept two carloads of U. S. No. 1 potatoes 
sold to it by seller constitutes rejection, without reasonable cause, of 
produce, reparation should be ordered in favor of seller, and award 
should cover damages arising from resale loss, demurrage, extra 
inspection and brokerage fees on resale, and seller should be under 
fixed legal liability to pay broker loss sustained by him 

Where complainant sold to respondent carload of tangerines which 
were to grade U. S. Combination delivered at Toledo for shipment 
from Florida, and respondent was notified of arrival of shipment but 
failed to cause tangerines to be inspected until four days after arrival 
of shipment, and tangerines were then found not to be up to contract 
requirements, and respondent rejected them, it is held that, since 
respondent failed to reject fruit within a reasonable time, com- 
plainant should be awarded reparation for damages sustained by it 
in resale of carload of tangerines 

Where complainant tendered peaches to respondent in accordance with 
contract of purchase and sale and respondent rejected shipment, 
without reasonable cause, complainant is awarded reparation in 
amount of loss sustained by him on resale of rejected shipment... . 

Where evidence shows that contract of purchase and sale of two 
carloads of tomatoes was not based on sample lug and on express 
stipulations, but that final agreement was expressed in exchange of 
wires that purchase was on basis of price f.o.b. California, it is held 
that since extent in deterioration of tomatoes was not abnormal, 
there was substantial compliance with terms of agreement, and, 
respondent’s rejection of tomatoes was without reasonable cause, and, 
therefore, complainant was entitled to award of reparation for 
damages in amount of difference between sale price and amount 
realized on the resale of tomatoes 

Where respondent purchased carload of lettuce which was warranted 
by complainant as “good” and thereafter respondent rejected ship- 
ment of produce on alleged ground that lettuce was “not as war- 
ranted”, it is held that since lettuce graded U. S. No. 1, shipment 
conformed to warranty and respondent’s rejection thereof was 
without reasonable cause; and it is ordered that reparation should be 
awarded complainant in amount sustained by it on resale of produce. . 

Where respondent, without reasonable cause, rejected carload of 
apples purchased from complainant on f.o.b. Chelan, Washington, 
“Accepted on Government Inspection basis,” and inspection showed 
apples to be up to contract requirements, it is ordered that reparation 
should be awarded complainant for full amount of loss sustained by 
him upon resale of apples 

Where Truman C. Collins applied for license under act for himself and 
Curtis D. Collins, as members of Collins Bros., partnership, and both 
respondents conducted their business under fictitious name of Collins 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


Reparation—Continued 
Rejection of Shipment—Continued 
Fruit Co., Truman C. Collins being at Winter Haven, Florida, and 
Curtis D. Collins at Atlanta, Georgia, and latter purchased, but 
later rejected two carloads of oranges, it is held that (1) partnership 
could, in absence of statute to contrary, operate under-name of 
Collins Fruit Co., rather than its true name, (2) that liability 
attached to both respondents in connection with rejection by Curtis 
D. Collins of oranges in question, because of their partnership 
relationship, rather than name used in conducting business, and (3) 
oranges conformed to specifications and rejection was without 
justification; therefore, reparation is awarded complainant in amount 
of difference between purchase price of two carloads rejected and net 
amount realized by the complainant on resale. 
Warranty 
Since several carloads of potatoes sold by complainant to respondent 
at prices f.o.b. shipping point complied with warranty to grade 
U.S. No. 1, and potatoes were in suitable shipping condition at time 
and place of purchase, but deteriorated during transit to ultimate 
destination, it is ordered that reparation should be awarded com- 
plainant for purchase price which respondent refused to pay, and 
latter’s counterclaim for damages, based on two other carloads, should 
be dismissed for failure of proof of fraud as evidence failed to show 
that complainant knew that potatoes or fields where they were grown 
were affected by Late Blight Tuber Rot... 5 ean ae .. 846 
REPARATION FOR— 
Agent’s failure to perform duty. .. eee ... 609 
Balance of purchase price.................... ..... 852, 604, 775 
Breach of contract. CES eet ..19, 609 
Brokerage fee... . siete amelaunare tekstas 71, 115, 167, 496 
Failing to— 
ORO DRIIRDOUCE: <6 z. ti Salam 5 CRs .. 120 
account. 366, 376, 495 
account ond pay. , 165 
account for proceeds of commanders. ee aetne eee 59 
deliver. ... . .371, 588 
deliver in accordance with contract. i an 
deliver in suitable shipping condition . 68 
Failing to pay— 
balance of purchase price..... 39, 66, 70, 138, 352, 750, 754, 759, 760, 763 
7 354 


loss on resale of produce...... sh torte ine . 677 
net deficit. . 354, 594 


purchase price 13, 17, 28, 35, 65, 114, 136, 
349, 359, 363, 580, 599, 758, 762, 767, 769, 772, 777 
Failing to repay advances..... 354 
Net loss. ... 24 
Proceeds on joint ac onus nae sa 118 
Rejection of produce .. 24, 2 
Rejection of shipment. 121, 324, 325, 368, 374, 574, 584, 759 
REvivaL or DEBT 
Discussion of principles involved— 
majority rule....... 
minority rule 


749, 753 
749, 753 
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‘ROLLING ACCEPTANCE FINAL” 
Meaning of term 
SaLzs 
Conversion of purchase and sale agreement into consignment transaction. . 
Passing of Title 
In shipment of commodity on f.o.b. basis title passes upon delivery and 
acceptance of commodity 
Suippine Point INSPECTION 
Nullification of, by appeal inspection 
Reliance on, as justification for failure to furnish produce of grade specified 
in contract 
SimitarR Car 
Interpretation of term 
SurraBLe Suiprina ConpiTION 
Inapplicability of rule of, because of delay in transit 
Inspection showing average of 13 percent decay three days after date of 
shipment as indicating produce was not in 
Preclusion of contention that commodity. purchased without warranty 


Rule relating to, explained 

Where apples shipped from cold storage f.o.b. loading point were warranted 
by seller as grade U. S. No. 1, 2}4-inch minimum size, “good color and 
sound”, but at time of shipment were affected by internal browning, 
and upon arrival the day following shipment inspection showed that 138% 
were “dead ripe’’, and average of 6% were affected by decay, it is held that 


apples were not in suitable shipping condition, and, therefore, reparation 
should be awarded in favor of complainant 
SuprPLEMENTAL ORDER 
Extension of Date of Order 
Reparation order of January 26, 1943, as amended February 13, 1943, 
is further amended by changing its date and effective date to May 


Order Set Aside 
Prior order in proceeding set aside only for purpose of affording more 
time to consider respondents’ petition for reconsideration of order. . 
Petition for reconsideration denied by 
Stay of Order 
Order of November 1, 1943, in this proceeding, awarding complainant 
damages in certain amount is hereby stayed, pending decision to 
grant or deny complainant’s petition for reconsideration claiming 
additional damages, in accordance with rules of practice under act. . 
Unirorm Saues Act 
Effect of affirmation as distinguished from mere opinion under 
UNPUBLISHED DECISIONS 


359 


605 


List of 39, 60, 74, 123, 139, 167, 376, 390, 497, 609, 777 


VARIANCE 
When material 
VIOLATION OF ACT 
Agent’s failure to perform duty 
Breach of contract 
Failing to— 
accept produce 
account 
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PERISHABLE AGRICULTURAL COMMODITIES ACT—Continued 


VioLaTION or Act—Continued 
Failing to—Continued 

account and pay 
account for advances and receipts of proceeds 
account for proceeds 
account for purchase price 
account for share of proceeds on joint account 
deliver 


deliver in suitable shipping condition 
Failing to pay— 
balance of purchase price 39, 66, 70, 138, 352, 750, 754, 759, 760, 763, 775 
brokerage fee 71, 115, 167 
.loss on resale of produce 577 
net deficit 354, 577, 594 
purchase price 15, 17, 28, 35, 65, 
114, 136, 349, 360, 363, 580, 604, 758, 762, 767, 769, 772, 777 
Failing to repay advances 
Placing stop-payment order on check 
Rejection of produce 
Rejection of shipment 
WARRANTIES 
Facts failing to show liability on 
Lack of evidence 
Where buyer purchased and accepted produce and evidence fails to 
show breach of warranty by seller, reparation in amount of unpaid 
portion of purchase price should be awarded in favor of latter, and 
buyer’s counterclaim should be dismissed 
Seller’s statement that produce “did not need to be brushed” as not 
constituting 
Specification of purchase on basis of Grade U. 8S. No. 1, 2%-inch 
minimum size, “good color sound” as embraced within 
WITNESSES 
Propriety of appearance as witness by attorney in case in which he is 
engaged as counsel 
Worps AND PHRASES 
Accepted on Government Inspection basis 
Farm acceptance basis 


Handling on sales at 15% 
Immediately 


Overripe 
Picked up at Farm Price $1.60 cwt. at Farm C.0.D. Basis 


Rolling acceptance final 
Similar car 
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CoMMERCE 
Criterion of Power 
Criterion of Congressional power over intrastate activities affecting 
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Incidental Powers of Congress 
Incidental powers of Congress to make Federal regulation of price of 
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Interstate 
Effect of intrastate competition upon......................002005. 
Extent of power of Congress over.................. 00 ce eeeeee 
Intrastate 
Federal regulation of intrastate activities affecting interstate regulation. 
Federal regulation of intrastate activities conducted by persons also 
engaged in interstate commerce: ..............-.. cece cess eeees 
Federal regulation of intrastate activities which interfere with or 
obstruct: interatate COMIMCEOS. « ...5 5 i ccc cede ceces cabins 
Federal regulation of price of intrastate milk affecting adversely policy 
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Power of Congress to regulate intrastate activities.................. 
OrparR No. 41 (Cuicaco) 
Commerce 
Regulation of Intrastate Milk 
Congressional intent that provisions of sec. 8c (1) of Marketing Act 
of 1937 confer upon Secretary of Agriculture authority to 
regulate handling of intrastate milk which by reason of its com- 
petition with handling of interstate milk so affects that commerce 
as substantially to interfere with its regulation by Congress, 
upheld, on ground that provisions so read are supported by legis- 
lative history of act which was adopted to conform to Supreme 
Court opinion in Schechter case distinguishing between intrastate 
activities ‘directly’ and “indirectly” affecting interstate 
MANOR a ise Sis is vids lg VER Oh RU Pam a a Sea 
SraTuTes 
Construction and Interpretation 
Consideration of Committee Reports......................0..0005. 
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INDEX-DIGEST OF COURT DECISIONS 
DECEMBER 1943 a 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
Separate Index-Digest * of 
United States v. Wrightwood Dairy Company 
127 F. 2d 907 


Basr Prriop 
Power of Secretary to apply other than base pre-war period for determining 
purchasing power of milk 
ConstTITUTIONAL Law 
Right to challenge validity of sections of act in absence of showing prejudicial 
action under them 
Courts 
Judicial Review 
Reviewability of action of Secretary in applying other than base 
pre-war period for determining purchasing power of milk 
Reviewability of action of Secretary in fixing limits of marketing area 
in milk marketing order 
DIscRETION 
Exercise of, by Secretary in applying other than base pre-war period for 
determining purchasing power of milk ; 
Exercise of, by Secretary in fixing limits of marketing area in milk marketing 
order as not reviewable by courts 
JupiciaL History or Case 
Proceedings in U. S. Supreme Court and Federal lower courts 790 
Moor Casz 
Action challenging validity of original milk marketing order as not becoming 
moot upon adoption of amendment to order 795 
Notice aND HEARING 
Validity of, where variances between proposed agreement and tentative 
approved agreement and proposed order existed 792 
OrpverR No. 41 (Cuicago) 
Effect of variances between proposed agreement and tentative approved 
agreement and proposed order upon validity of notice and hearing 792 
Essential requirements to be complied with before issuance of 792 
Object of hearing under act relating to due notice of, and opportunity for, 
hearing upon proposed order 791 
Secretary of Agriculture 
Powers of 
Where Supreme Court of United States held that Congress, by 
provisions of sec. 8c (1), conferred upon Secretary authority to 
regulate handling of intrastate milk, which by reason of its 
competition with handling of interstate milk, so affects interstate 
commerce as to interfere substantially with its regulation by 
Congress, and remanded case for further proceedings on errors 


* Cumulative Index-Digest of court decisions (1943) under Agricultural Marketing Agreement 
Act of 1937 may be found on page 870, infra.—Ed. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
DECEMBER 1943 


Orper No. 41 (Cutcaco)—Continued Page 
Secretary of Agriculture—Continued 
Powers of—Continued 
assigned below not passed on there, it is held: (1) the object of 
hearing under provision of act requiring Secretary to give due 
notice of and an opportunity for hearing upon proposed order is 
to afford individuals opportunity of hearing their objections and 
to give administrators chance of obtaining information; (2) 
variances between proposed agreement and tentative approved 
agreement and proposed order did not affect validity of notice 
and hearing upon proposed order; (3) order was not defective 
for lack of recitation therein that it was favored by required 
number of producers; (4) Secretary has powers: to limit participa- 
tion in referendum vote to producers affected by order, to restrict 
regulation of milk to communities having comparable health 
standards, to apply other than base pre-war period for determin- 
ing purchasing power of milk, and to limit minimum prices to be 
paid producers for milk disposed of by handlers in certain forms 
within marketing area; (5) where conflict exists between Federal 
and state Antitrust laws, later Federal law will prevail over 
earlier and conflicting state legislation; and (6) action challenging 
validity of milk marketing order does not become moot upon 
adoption of amendment to order........................ 789 
Validity of notice and hearing where variances between proposed agreement 
and tentative approved agreement and proposed order existed......... 792 
Validity of order lacking recitation therein that it was favored by required 
MINE GH RII 5 5. 6 os hcg occ eee a Cuba teeta was eene oss 793 
Validity of provisions of, fixing minimum prices to be paid producers for 
milk where Secretary, in establishing parity prices, did not use base 


pre-war period of August, 1909, to July, 1914, as prescribed in act...... 794 
Validity of provisions of, limiting prices to be paid producers for milk 
disposed of by handlers in certain forms within marketing area........ 794 


SecRETARY OF AGRICULTURE 
Power of, applying other than base pre-war period for determining pur- 
No ola vs 6 84 chen gle ew euadv asin sus aemenaawe es 794 
Power of, limiting participation in referendum vote on proposed order only 
to such producers affected by order. ........... 00. ccc eee een eeees . 793 
Power of, limiting regulation of milk to communities having comparable 
ee NS SE CDE OREO EO TE PRE AR .. 793 
Smcrions 8c (18) anp 10c or Act 
Right to challenge validity of, on ground of improper delegation to Secretary 
of legislative powers in absence of showing prejudicial action....... 795 
SraTes 
Construction and Interpretation of Statutes 
Where conflict exists between Federal and state Antitrust laws, later 
Federal law will prevail over earlier and conflicting'state legislation.. 795 
Statutes 
Construction and Interpretation 
Where conflict exists between Federal and state Antitrust laws, later 
Federal law will prevail over earlier and conflicting state legislation.. 795 





CUMULATIVE INDEX-DIGEST OF COURT DECISIONS 


VOLUME 2—1943 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
Purpose of, 49 F. Supp. 232 
AGRICULTURE DECISIONS 
Decision of Secretary affirmed by Court 
Base PErRiop 
Power of Secretary to apply other than base pre-war period for determining 
purchasing power of milk, 127 F. 2d 907 
CoMMERCE 
Criterion of Power 
Criterion of Congressional power over intrastate activities affecting 
interstate commerce, 315 U.S. 110 
Extent of Federal Power 
Federal power over interstate commerce comparable to that of State 
over intrastate commerce, 307 U. S. 533 
Interstate commerce activities within State as protected by commerce 
clause of Federal Constitution, 307 U. 8. 533 
Local activity in commodity as not affecting Federal regulation of 
* gales for interstate transportation commingled with intrastate trans- 
actions in such commodity, 307 U. S. 533 
Incidental Powers of Congress 
Incidental powers of Congress to make Federal regulation of price of 
milk effective, 315 U. S. 110 
Interstate 
Effect of intrastate competition upon, 315 U. S. 110 
Extent of power of Congress over, 315 U.S. 110 
Intrastate 
Federal regulation of intrastate activity affecting interstate regulation, 
315 U. 8. 110 
Federal regulation of intrastate activities conducted by persons also 
engaged in interstate commerce, 315 U. S. 110 
Federal regulation of intrastate activity which interferes with or 
obstructs interstate commerce, 315 U. 8. 110 
Federal regulation of price of intrastate milk affecting adversely 
policy of Federal act, 315 U. S. 110 
Power of Congress to regulate intrastate activities, 315 U. S. 110.... 
Reserved Powers of State 
Operation of the commerce clause upon activities within State, 307 
U. 8. 533. . 
ConstiTuTIONAL Law 
Classification 
Differences in organization and purpose between cooperatives and 
business organizations as justifying different treatment of them, 
307 U. 8. 533 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


ConstiruTionaL Law—Continued Page 
Constitutionality of Act 

Agricultural Marketing Agreement Act of 1937 delegating broad powers 
to Secretary of Agriculture, after notice and hearing, to determine 
details to effectuate legislative scheme and to establish minimum 
prices to be paid producers for milk sold to handlers and disposed of 
by latter in liquid form or as milk products within marketing area, 
and providing for approval of order by producers, and that coopera- 
tive associations may cast vote of all their members, held, not an 
invalid delegation of legislative power to Secretary, and Order No. 27 
adopted by Secretary for regulation of prices under act limiting 
minimum prices to certain area, authorizing blending of prices and 
special differentials, establishing equalization pool, called the “pro- 
ducer settlement fund’’, exempting cooperatives from payment of 
uniform prices, held, not unreasonably discriminatory in violation of 
due process clause of Fifth Amendment to Federal Constitution, 


























Delegation of Legislative Power 
Determination of details of a legislative scheme by executive officers 














not inhibited by Federal Constitution, 307 U. S. 533.............. 412 
Procedural safeguards as not validating unconstitutional delegation 

EER OTe OL, i IIE ha. ig. 5S. eS Sie We Raa teva y bea oie ed oa 414 
Statement of purpose and standards in economic legislation as con- 

trolting: qmastions Gl; SOT Ui: Be GEG ui e asic 5 orsjeie hae eiagae nade wees 412 
Validity of statutory provisions for approval of order by producers, 

rs in oe on cb ene Dae cet eee eee eect 414 





Validity of statutory provisions for voting by cooperatives, 307 U.S.533 415 


Due Process of Law : 
Exemption of cooperatives from payments of uniform price as not 










constituting a discrimination violative of, 307 U. S. 533........... 415 
Justification of blending of prices, 307 U. S. 533.................... 407 
Limiting minimum prices to certain area justified, 307 U. S. 533... .. 408 
Provisions of equalization pool, called the “producer settlement fund,” 

an nek. wacledaee Gt. OT U. GBs. 6 occas sees ndaeds  wavviees 410 
Special differentials as not constituting unreasonable discrimination in 
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Police Power 
State regulation of prices for the sale of milk as within orbit of, 307 






Right to challenge validity of sections of act in absence of showing prejudicial 
action under them, 127 F. 2d 907........ teh ee g er ee 795 
Courts 


Judicial Review 
Findings of Secretary accepted as true unless clearly erroneous, 49 F. 












Punaiiot of, 46 F, Bans BOR «visio ae eee ann a pa os a 611 
Judgment of administrative agency will not be disturbed unless clearly 
erroneous and unwarranted, 49 F. Supp. 232.................4-.- 611 





Reviewability of action of Secretary in applying other than base pre- 

war period for determining purchasing power of milk, 127 E. 2d 097.. 794 
Reviewability of action of Secretary in fixing limits of marketing 
area in milk marketing order, 127 F. 2d 907... 2... 06... 6. cee ene 
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DIscRETION 
Exercise of, by Secretary in applying other than base pre-war period for 
determining purchasing power of milk, 127 F. 2d 907 
Exercise of, by Secretary in fixing limits of marketing area in milk marketing 
order as not reviewable by courts, 127 F. 2d 907 


EvIDENCE 
Presumptions 
Executive acts as carrying presumption of the existence of state of facts 
justifying action, 307 U. S. 533 
JupiciaL History or Case 
Proceedings in U. S. Supreme Court and Federal lower courts, 127 F. 2d 907. 


Leaat TITLE 
Abstract inquiry as to holding of, relating to milk involved as not essential 
in determination of producer-handler status, 49 F. Supp. 232 


Moor Case 
Action challenging validity of original milk marketing order as not becoming 
moot upon adoption of amendment to order, 127 F. 2d 907 


Norice:anp HEARING 
Validity of, where variances between proposed agreement and tentative 
approved agreement and proposed order existed, 127 F. 2d 967 


Orper No. 4 (Greater Boston) 
Bona Fide Producer 
Secretary’s findings that petitioners entered into a “herdmaster’’ 
contract for purpose of acquiring a producer-handler status as a 
subterfuge to evade the act, that petitioner was not a bona fide 
producer, that the milk reported by petitioners as of their own 
production was milk acquired from producers, and that the increased 
payments in equalization pool should be made by petitioners, 
sustained on the basis of the evidence before the Secretary, 49 F. 
Supp. 232 
Orper No. 27 (New York) 
Approval of Order 
Validity of provisions of act relating to, by cooperatives representing 
members, 307 U. 8S. 533 
Cooperatives 
Effect of activities of, involving ulterior motives in securing approval 
of order by producers, 307 U. 8. 533 
Effect of activity of, upon issuance of order, 307 U. 8. 533 
Right to attack by proprietary corporations validity of provisions of 
order relating to exemption of, 307 U. 8. 533 
Ulterior motives of, as not affecting validity of approval of order, 


Validity of provisions of order for approval by, 307 U. 8. 533 
Fraud 

Allegation of, in adoption of order not sustained, 307 U. 8. 533 
Producers’ Settlement Fund 

Right to attack by handlers validity of payments to cooperatives from, 


Uniform Prices 
Validity of provisions exempting cooperatives from payments of, 
307 U. 8. 533 
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Orper No. 41 (Cuicaco) 
Commerce 
Regulation of intrastate milk 
Congressional intent that provisions of sec. 8c (1) of the Marketing 
Act of 1937 confer upon the Secretary of Agriculture authority to 
regulate the handling of intrastate milk which by reason of its 
competition with the handling of interstate milk so affects that 
commerce as substantially to interfere with its regulation by 
Congress, upheld, on the ground that the provisions so read are 
supported by the legislative history of the act which was adopted 
to conform to the Supreme Court opinion in the Schechter case 
distinguishing between intrastate activities “directly” and 
“indirectly” affecting interstate commerce, 315 U. S. 110 
Effect of variances between proposed agreement and tentative approved 
agreement and proposed order upon validity of notice and hearing, 
127 F. 2d 907 
Essential requirements to be complied with before issuance of, 127 F. 2d 907. 
Object of hearing under act relating to due notice of, and opportunity for, 
hearing upon proposed order, 127 F. 2d 907....... ae 
Secretary of Agriculture 


Powers of 
Where Supreme Court of the United States held that Congress, by 


provisions of sec. 8c (1), conferred upon Secretary authority to 
regulate the handling of intrastate milk, which, by reason of its 
competition with the handling of interstate milk, so affects 
interstate commerce as to interfere substantially with its regula- 
tion by Congress, and remanded the case for further proceedings 
on errors assigned below not passed on there, it is held: (1) the 
object of a hearing under provision*of act requiring Secretary to 
give due notice of and an opportunity for a hearing upon proposed 
order is to afford individuals the opportunity of hearing their 
objections and to give administrators the chance of obtaining 
information; (2) variances between proposed agreement and 
tentative approved agreement and proposed order did not affect 
the validity of the notice and hearing upon the proposed order; 
(3) the order was not defective for lack of recitation therein that 
it was favored by required number of producers; (4) Secretary 
has the powers: to limit participation in referendum vote to 
producers affected by order, to restrict regulation of milk to 
communities having comparable health standards, to apply 
other than base pre-war period for determining purchasing power 
of milk, and to limit minimum prices to be paid producers for milk 
disposed of by handlers in certain forms within marketing area; 
(5) where conflict exists between Federal and state Antitrust 
laws, later Federal law will prevail over earlier and conflicting 
state legislation; and (6) action challenging validity of milk 
marketing order does not become moot upon adoption of 
amendment to order, 127 F. 2d 907 
Validity of notice and hearing where variances between proposed agreement 
and tentative approved agreement and proposed order existed, 127 F. 


Validity of order lacking recitation therein that it was favored: by required 
number of producers, 127 F. 2d 907 ant Fx awteies 


Page 
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OrpEer No. 41 (Caicago)—Continued Page 
Validity of provisions of, fixing minimum prices to be paid producers for 
milk where Secretary, in establishing parity prices, did not use base 
pre-war period of August, 1909, to July, 1914, as prescribed in act, 
127 F. 2d 907 
Validity of provisions of, limiting prices to be paid producers for milk 
disposed of by handlers in certain forms within marketing area, 127 F. 


RESTRAINTS OF TRADE 
Provisions of act giving cooperatives monopoly as not constituting, 


SECRETARY OF AGRICULTURE 
Power of, applying other than base pre-war period for determining pur- 
chasing power of milk, 127 F. 2d 907 
Power of, limiting participation in referendum vote on proposed order only 
to such producers affected by order, 127 F. 2d 907 793 
Power of, limiting regulation of milk to communities having comparable 
health standards, 127 F. 2d 907 793 
Secrions 8c (18) anp 10c or Act 
Right to challenge validity of, on ground of improper delegation to Secretary 
of legislative powers in absence of showing prejudicial action, 127 F.2d 907 795 
Saerman Anti-Trust Act 
Provisions of act granting cooperatives monopoly as not violative of, 307 
U. 8. 533... 402 
Srates 
Construction and Interpretation of Statutes 
Where conflict exists between Federal and state Antitrust laws, later 
Federal law will prevail over earlier and conflicting state legislation, 
127 F. 2d 907 
Power of, to regulate prices for the sale of milk, 307 U. S. 533 
STATUTES 
Construction and Interpretation 
Applicability of equalization fund provisions of act to cooperatives, 


’ 


Application of certain provisions of act to “agency” cooperatives, 


Consideration of Committee Reports, 315 U. 8. 110 

Consideration of legislative history, 315 U. S. 110 

Statement of individual legislators when not to be taken as persuasive of 
Congressional intent, 315 U. S. 110 

Where conflict exists between Federal and state Antitrust laws, later 
Federal law will prevail over earlier and conflicting state legislation, 
127 F. 2d 907 

Worps AND PHRASES 
Purchased, 307 U. 8. 533. 


COMMODITY EXCHANGE ACT 


AFFECTED WITH A PusBLic INTEREST 
Board of Trade as, 262 U.S. 1 
AppEAL AND Error 
Moot Question 
Right to invoke decision as to validity of statute on, 262 U.S. 1 
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Boakp OF TRADE Page 
Due Process of Law 
Regulating admission of co-operative associations to board of trade as 
not violative of, 262 U.S. 1 
Regulation of, in interest of public permissible, 262 U. S. 1 
‘Validity of Congressional requirement of record of transactions by, 
262 U.S. 1 


CoMMERCE 
Interstate 
Changing identity of form of commodity as not affecting interstate 
character of shipment, 262 U. S. 1 442 
Permitting temporary unloading of grain at market point as not taking 
it out of interstate commerce, 262 U.S. 1 442 
Regulation by Congress of dealing in grain futures held valid, 262 
442 
Regulation by Congress of sales of grain on board of trade held valid, 
262 U.S. 1 442 


ConsTITUTIONAL Law 
Constitutionality of Act 
The Grain Futures Act which itself declares that parties and their 
transactions embraced within statute shall be considered to be in 
interstate commerce if such commodity is part of that current of 
commerce usually in grain trade, whereby grain and grain products 
and by-products thereof are sent from one state, with expectation 
that they will end their transit, after purchase, in another state, held 
constitutionally valid, and that grain so shipped and stored in 
warehouses, even though mixed with other grain, does not destroy 
its interstate character, 262 U. S. 1 : 
Due Process of Law 
Regulating admission of cooperative associations to board of trade as 
not violative of, 262 U.S. 1 


PENALTIES 
Misdemeanor 
Validity of statutory requirement to evidence contracts executed on 


board of trade by a record in writing and declaring violation thereof 
misdemeanor, 262 U.S. 1........... 


SraTuTEs 
Who can question validity of, 262 U.S. 1 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 
Decision of Secretary affirmed by Court.... 
APPEAL AND ERROR 
Effect of court decision setting aside rate order under act, 307 U. S. 183.... 
Proceedings to follow by Secretary after court decision setting aside his 
rate order under act, 307 U.S. 183... Oe 38 aba 
Temporary Injunction 
Direct appeal will lie to Federal Supreme Court from order of district 
court refusing temporary injunction in suit to enjoin orders of 
Secretary under act, 258 U. S. 495 
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Crass AND DEsist 
Stockyard Services 
Issuance by Secretary of order prohibiting stockyard owner to refuse 
its facilities to market agency as not based on erroneous view of law 
that Secretary had jurisdiction over every controversy between 
parties, 49 F. Supp. 801 ‘ 
Where market agency had been operating on stockyard for several 
years and there was no indication that its continuation in business 
depended upon degree of utilization of assigned pen space or volume 
of business, Secretary has power to order stockyard owner to cease 
and desist from refusing use of its stockyard facilities to such market 
agency, 49 F. Supp. 801 
CoMMERCE 
Commission Men and Dealers 
Business transactions of, at various stockyards considered as part of or 
associated with interstate commerce, 258 U.S. 495 
Stockyards Business 
Various stockyard agencies as constituting interstate commerce agency, 
258 U.S. 495 
ConstTITUTIONAL Law 
Constitutionality of Act 
Since stockyards of country constitute throat through which current 
of interstate commerce flows and transactions conducted therein by 
commission men and livestock traders or dealers are only incidental 
to current from West to East, and from one State to another, they 
cannot be separated from movement to which they contribute, and, 
therefore, it is within power of Congress under commerce clause to 
regulate stockyards as provided in Packers and Stockyards Act, 
258 U. 8. 495 
Due Process of Law 
Cease and desist order of Secretary prohibiting stockyard owner to 
refuse to render stockyard services as not depriving stockyard 
company of its property without due process of law, 49 F. Supp. 801. . 
Courts 
Action of, determined by public interest, 307 U. S. 183 
Administrative agencies and courts to respect one another’s independence, 


Inherent powers of, to order restitution of impounded funds, 307 U.S. 183. . 

Probing mental processes of Secretary of Agriculture by which he reached 
conclusions not proper function of, 304 U. S. 1, 313 U. S. 409 517, 541 

Public criticism by the Secretary of Agriculture of Supreme Court decision 
as not disqualifying him on ground of bias, 313 U. 8. 409 

Relation between administrative agency and reviewing courts viewed as 
interdependent, 307 U. S. 183 

Reviewability of regularity of rate proceedings under act by, 298 U.S. 468..° 503 

Farr HEARING 

Effect of denial of request of party for admission of tentative report by 
examiner, 298 U.S. 468 

Effect of failure to hear interested parties separately, 298 U. S. 468 

Fair hearing as essential in administrative proceeding of a quasi-judicial 
nature, 304 U. 8. 1 

Insufficiency of, where Secretary acted solely upon advice of subordinates, 
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Fair Hearinc—Continued 
Prerequisite of, in issuance of valid rate order under act, 298 U. S. 468. ... 
Rate order under act as requiring full hearing which includes right to be 
advised of government’s contentions, 304 U. S. 1 
Right to hearing as including right to administrative inquiry, 304 U.S.1.. 517 
FInpInes 
Conclusiveness of Secretary’s findings in rate proceedings under act, 298 
503 
Secretary not bound to make specific findings that market injury was being 
threatened and that public interest was involved, 49 F. Supp. 801 628 


INJUNCTION 
Enforcement of Statute 
Equitable ground for injunctive relief against enforcement of statutes, 
involving severe penalties, 258 U. S. 495 
INTERSTATE COMMERCE COMMISSION 
Similarity of equitable character of proceeding to review order of, and that 
of Secretary under act, 307 U. S. 183 
Money 1n Court 
Propriety of withholding distribution of funds pending proceedings, 307 


Question of disposition of funds impounded in district court as for decision 
of the court, 304 U. 8. 1 
Packers AND StockyarRps ACT 
Plenary powers of Secretary to regulate business of public stockyards and 
their market agencies under, 49 F. Supp. 801 


Posuic UTILITIES 
Legislative Regulation 
Business of various livestock yards as affected with public interest 
subject to, 258 U. S. 495 


Rate PROCEEDING 
Fair Hearing 

Order of Secretary of Agriculture fixing maximum rates to be charged 
by market agencies at stockyards held invalid as no reasonable 
opportunity was accorded in this case for “full hearing” which 
embraces not only right to present evidence but also right to know 
claims of opposing party and to meet them, and although it was not 
function of court to probe mental processes of Secretary in reaching 
his conclusions, if he gave hearing which law requires, Government’s 
petition for rehearing based on ground of inconsistency of decision on 
this appeal with rulings on earlier appeal, and upon ground of surprise, 
denied, 304 U.S. 1 

Since function of Secretary of Agriculture in fixing rates under Packers 
and Stockyards Act is not only legislative but also judicial in char- 
acter, the Court ruled that a full hearing of both evidence and 
argument must be given, nothing can be treated as evidence which 
is not introduced as such, facts and circumstances which ought to be 
considered must not be excluded, and those that should not legally 
influence conclusion must not be considered, and held that rate 
order under act is invalid where Secretary, by whom order was 
signed, did not personally hear or read any of the evidence presented 
at hearing, or hear and consider oral argument made, or read or 
consider briefs submitted, but derived his sole information with 
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Rate Proceepinc—Continued 
Fair Hearing—Continued 
respect to proceeding from consultation with subordinates, 298 


Retention of Funds by Court 

Where an order of the Secretary of Agriculture fixing stockyards 
rates was set aside for procedural defects, the court which has 
impounded the funds comprising the difference between existing 
rates and the lower rates prescribed for stockyard agencies pending 
the determination of the validity of the order, should retain the 
funds for such distribution as may appear equitable after the reason- 
ableness of existing rates has been properly determined in the 
reopened proceeding, 307 U. S. 183 

Validity of Rate Order 

Order of Secretary of Agriculture fixing maximum rates to be charged 
by market agencies for their services at Kansas City Stockyards 
held valid as against objection that Secretary based his judgment on 
conditions existing at date of original order without considering 
subsequent changes as such contention is disproved by record, and 
public criticism by Secretary of decision of Supreme Court in litiga- 
tion over rate order based on mistaken belief that decision meant 
return of impounded funds to market agencies held not to disqualify 
Secretary on ground of bias from subsequently determining rates 
which shall govern in distributing impounded funds, 313 U. 8. 409. . 


REASONABLENESS OF RATES 
Power of Secretary to determine, 307 U. S. 183 


SECRETARY OF AGRICULTURE 
Justification of order of, requiring stockyards company to desist from 
enforcing its determination to exclude commission company from acting 
as market agency at stockyards on ground of discrimination, 49 F. 


Plenary powers of, under act, 49 F. Supp. 801 
Power of, to determine reasonableness of rates under act, 307 U. S. 183.. 
Supervisory authority of, under act as not involving merely “freedom to 


contract”, 49 F. Supp. 801 
STATUTES 
Construction and Interpretation 
History and evil aimed at considered in interpretation of, 258 U. 8. 495. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AccEPTANCE oF Goops 
Payment of express charges on arrival of goods specified in shipping number 


as constituting, 49 F. Supp. 689 


AGRiIcuLTURE DECISIONS 
Decision of Secretary affirmed by Court 


ConsTITUTIONAL LAW 
Constitutionality of Act 
In so far as the Perishable Agricultural Commodities Act assumes 
jurisdiction over dealers while they are engaged in buying agricultural 
commodities in interstate commerce, it is held valid under commerce 
clause of the Federal Constitution, 75 F. (2d) 67 


533 


528 
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EVIDENCE 
Secretary’s reparation orders as constituting prima facie evidence of facts 
found by him, 75 F. (2d) 67 
Factors 
Commerce 
Sale and purchase of citrus fruit contemplated for shipment to other 
states as constituting interstate commerce, 75 F. (2d) 67 
Evidence 
Dealer may overcome prima facie effect of Secretary’s order and show 
commodity was sold in intrastate commerce, 75 F. (2d) 67 
REJECTION OF Goops 
Exercising dominion over goods as not constituting, 49 F. Supp. 689.... 
REPARATION 
Failure to Pay 
Where complainant—Pennsylvania licensee under act—claimed dam- 
ages against respondent in amount representing balance due on 
shipments of rhubarb purchased by respondent from tomplainant 
and former alleged in his answer that transaction was a consignment 
for sale and that rhubarb did not conform to grade and form specified, 
it is held that since respondent paid express charges on arrival of 
commodity, transaction constituted sale and not consignment, and 
that since respondent exercised dominion over goods and failed to 
complain to seller as to condition of rhubarb until almost a year later, 
respondent’s action does not constitute rejection, but rather accept- 
ance of goods, rendering him liable, as held by Secretary of Agricul- 
ture, for balance of purchase price, 49 F. Supp. 689 
Sass 
Transaction constituting sale and not consignment, 49 F. Supp. 689...... 


Page 
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Agricultural Marketing Agre e- 
ment Act of 1937: | 
Decisions reported 
Appeals (actionsforreview )} 
Consent dismissals 
Findings of fact (specific) 
Legal questions 
Petitions ; 
Reconsideration denied 
Relief denied 
Relief granted 
Réopening hearing granted 
Stay of order granted | 
Packers and Stockyards Act, 
1921: 
Decisions reported 
Appeals (actionsforreview )| 
Cease and desist orders.. | 
Consent dismissals 
Consent orders 
Defaults. 
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Licenses: 
Denied 
Petitions: 
Actions held inabeyance 
Amendment of order 
Applications for brand 
inspection denied 
Extension of effective 
date of order 
Examiner's report set 
aside... 
Reconsideration denice od] 
Stay of order denied 
Registration suspended 
Reparation denied 
Reparation ordered 
Unfair practice 
Violation of act | 
Perishable Agricultural Com- | 
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Decisions reported 
Decisions unpublished 
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waiver of oral hearing 
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